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pat” between che diiwee"ahd' a ſttanger? No. If apy other evi- 
dence were to be ub wed to be gien to jury but what ariſes on 
the face of the note, it muſt have very bad conſequences with re- 
gard to trade, therefore we can take notice of nothing bot what ap- 
pears on the face of the bill. There is a caſe of Evans and Cram- 
lington, reported in 2 Ventr. 307. Carth. 5. Show. Rep. 4. 2 Show. 
Rep. 509. pl. 473. reed on the face of 
the bill in favour of the defendant than does here, and yet judg- 
ment was for plaintiff, The circumſtances here, are. equitable cir- 
cumſtanees between the Company and Biſbop; I do not apprehend 
that ia this Eaſe, the prefent plaintiff can charge the company. 
Prohn: No doubt but à general acceptance by a banker's ſer- 
e Urd win on His maſter Ui enge de Blllicer boly, but 
here the Bill's drüwn '6n'theTefvanr. 


Lee: In conſidering bills of exchange we ſhould not allow a 
liberty of Poirkp into extrinſick circumſtances ; for the action 


en an action is brought by an indorſee, if we were 
to allow evidence to be given de bors the note, there would be 
an end of bills of exchange; för if the bill itſelf is not to be an 
evidenct of the contract tb him, How ſhould he know what is ? 


dur would not grant a new trial. 


Holmes and Gordon. 


* * — 


fendant Was a menial and domeftick ſervant to the Baron, and con- 
tinued in his ſervice to the time of the arreſt; fays, a certificate of 
his being a ſervant to the Baron was regiſtred in the ſecretary's 
office, and alſo in the ſheriff's office, according to the ſtatute ; the 
arreſt was by Chaſe and Brown ſheriff's bailiffs. wallets 


Probyn : 


ILLES moves on the ſtatute of 7 Ann. c. 12. to diſcharge Of privilege 


R P 1 of ambaſſa - 
the execution againſt the defendant, as being a. ſervant to A 


Baron Fopmun, reſident from the Duke of Mecklenburgh ; the de- againſt arreſta 
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arreſt; ſays his certificate was regiſtred according to the ſtatute, and 
inſiſts that the execution ought, to be . The ſtatute is 


ambaſſadors if fraud did not a 


Prodyn : "There. is an mention. of what. capacity UM, el | in; 
Goring ſwears he was an officiating ſervant, but it is uſual to ſet out 
(what office he ſerves in „ but ack 
Gur! Rule to thew cauſe, „„ OMB, 1h 500 Te 


„ 


cee Ho Gordon. 


ILLES. wives to Ak: =" EC . It was to diſ- 
charge the execution againſt the defendant, as being a ſervant 
to Baron Ban; -the defendant was a mehial and domeſtick ſer- 
vant to the Baron, and continued in his ſervice to the time of the 


2 * ou 


eee e The court ene not 9 into the privilege 'of 
ppear ; the affidavit: does not ſet out 

what office the defendant ſerves in; he muſt be intitled to the pri- 
vilege under the ſtatute, be a menial ſervant, . but admits it is not 
neceſſary to ſhew he lies in the houſe ; thinks the affidavit is dreſſed 


up to give a colour to the affair. Tbe defendant is a ſolicitor on 


record in Chancery ; the plaintiff employed him 'to put a note of 


200 J. in ſuit, which he received, and it is for this men that this 
ation is bropght. {92 * 17” 8 5 Werner N a 


"Wilts :, The queſtion is, whether VE Alen ant had 8 


* ſuch a perſon as the act deſcribes ; if he has, he is intitled ex 


debito juſtitiæ to'aſk to be diſcharged; the act indeed requires he 
ſhould be a domeſtick ſervant, but it is admitted he is not required 
to lie in the houſe. 


The certificate mentions a m—_ for a year, which is the ſtrongeſt 
hiring, for it is ſufficient to gain a ſettlement ; his being a ſolicitor 
is of no weight, for it is not Inconkiſtent with his being a ſervant to 


a foreign miniſter. . de ee 


Barnard. B. R. 
79, 80. 


2 Stra. 795, 


797+ 


Fitzgib. 200. 


pl. 12. 


Abney with him, cites Ward and Purcil, Idichnrimas . 2 Geo. 2. 
Purcil had protection under the Venetian ambaſſador We 
ing he was not reſident with 1 


as valet de chambre. 


e 
In the caſe of Wi were and Abvares, the defendant. was Protetted 
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In Evans and Higgs, P, aſch. 1 Ged. 2. the defendant was pro- 2 Ld, Raym. 
tected as a Latin ſegretary, and.at was ſaid that refidence was not ne- 54 
ceſſary if he was not within the exception of the ſtatute, as ſubject 
to a ſtatute of bankruptcy; thinks the preſent caſe as ſtrong as ariy 
of theſe, and that the defendant is well intitled to this privilege, 


. 
r 


U : 


% Fs 27 
= SER n n n 
— a 


Hordwicke Ch. J. It is undoubtedly the duty of the court to take 
care of ambaſſador's privileges,” and ſo likewiſe they ſhould of the 
privileges of his Majeſty's ſubjects, and that they ſhould not be de- 
prived of the benefit of the laws by any colour of privilege ; domeſ- 
tic ſervants, as in this caſe, is not ſufficient without ſhewing the 
nature of the ſervice, and it is not ſworn that he is of any particular 
deſcriptive, oe. W 


i. 86 7.4 7 & : 8 | 
As t the lying at the houſe, it can be of no weight, for lying 
there half an hour would fave the oath ; and as to his going about 
the Baron's buſineſs, it might be an occaſional ſervice, but that can- 
not determine him to be a domeſtic ſervant; thinks his being a 
ſolicitor is no determinate reaſon, but it may make us require the 
ſtricteſt proof, I am therefore of opinion the rule ſhould be diſ- 
Page of the ſame opinion; and ſo Probyn, and that it does not 
appear a ſufficient hiring within the act. | 
$14 $1033 FAOODOE 3317 Ih 5545 +558 * mg aj | 
Lee: Since the opinion of the court is given it fignifies nothing 
to ſay any thing further; but I ſhould doubt on the words of the 
affidavit, which refers to the letter of the ambaſſador ; the letter 
would be ſufficient to charge the miniſter with the wages, and the 
affidavit ſwears to acts that might be the proper buſineſs of a mini- 
ſter 's ſexvant, as tranſcribing letters relating to the public ſervice; 
I ſhould therefore think there was ſufficient evidence of the ſervice. 


 Hardwicke, thinks any ſervant at large might as well claim the 6 
Privilege, he might at this rate protect 500 ſervants. 


Cur. Rule ; diſcharged. T 


* * * 
0 | 34 # . 1 # £ 


ede. di gerte 2d Riliore. 


HE court now proceeded to give judgment in this caſe. 2 Kel. 157. 


pl. 129. 


.. Hardwicke Ch. J. There are ſeveral caſes that depend upon this What pro- 


Judgment, being all upon the ſame point, There was a verdict and Ky WE "24 


judgment lit. 


ſidered as the tion is, What 
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judgment for the plaintiff in the court of Common Pleas, and error 


- brought thereon-returnable in this court, and the error afſigned is 


that the proceedings are in Latin, and by the ft. 5 Gov. 2. c. 27. 

all judicial proceedings are directed to be in the Eng tongue, 

where the cauſe of action ſhould not amount to 10 J. or upwards in 

any ſuperior court, or to 40s. of upwards in any inferior court. 

Damages laid Now in the preſent caſe the damages in the declaration are 40 J. 

in the decla- and the verdict is only for one thilling. And apon this the queſ- 

ought to be the meaſure of the damages. On one 

cauſe of ac- ſide it is infiſted, that the finding of the jury ought to be; and on 
1 the other, that the ſum laid in the count ſhould. e 


— 


We have conſidered of this matter, and are all of opinion that 


the cauſe of action ought to be taken from the ſum laid in the 
count, becauſe in actions that ſound in damages the plaintiff can- 


not ſee what damages may be given; the fat. 5 Geo. 2. tecites the 

flat. of 12 Geo. c. 29. and is connected with it; and in the clauſe 

- relating to ſpecial writs in ſe. 5. of flat. 5 Geo. 2. the plaintiff's 

demand is plainly underſtood to be the cauſe of action, for other- 

wiſe it would make the attorney an offender. Der 

21 Jac. e. 16. So in pleading the ſtatute of limitations in executory promiſes the 
cauſe of action is taken to be the plaintiff's demand. And 


So by the fat. of Glouceſter, c. 8. the cauſe of action is taken to 
be the plaintiff's demand, where it is enacted, that none ſhall have 
writs of treſpaſs before juſtices, unleſs he ſwears by his faith his 
plaint is true, and that the goods taken away were worth 403. at 
leaſt. 18 | % 


The reaſon why theſe affidavits are forbortie is given in 224. 
311. to be, becauſe of the inconvenience ; and the defendant, ſays 
the book, is left to take ſuch exceptions as the common law gave 
him. | NE | 


The at. of Ginuceſler is likewiſe to direct the juriſdiction of in- 
ferior courts ; and at fo. 312, of 2 Inft. it is ſaid the fat. hath re- 
_ ceived this conſtruction, that in the county courts the cauſe of ac- 
tion or demand muſt appear in the plaintiff's count to be under 403. 
for it is not ſufficient that it appears by verdict that it is ſo; for ex- 
ample (ſays the book) if the plaintiff's. count be in treſpaſs, debt, 
detinue, covenant, &c. to the damage of 40 s. and the jury find the 
damages under 40 5s. yet the plaintiff ſhall have no judgment albeit 
in truth the cauſe belonged to the inferior courts; Margaret Coke's 
caſe, 19 H. 8. abridged by Bro. tit. Juriſdiction, pl. 40. was fiſhing 
in her fiſhery to her damage of 41 s. there was a verdict for the 
e plaintiff 
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plaintiff with 8 d. damages, and in arreſt of judgment it was ob- 
jected that the court could not hold plea of leſs than 405. but over- 
ruled, and beld that if a man lay his damages in the count to be 
40s. or upwards, and has a verdict but for 12 d. yet he ſhall re- 
cover. If in an action in a court baron for 39 5. and the jury gives 
40 6. or upwards, the plaintiff may omit the overplus; would not 
be thought to lay this down as a. rule in all caſes, but for another 
reaſon we are more clear in this caſe; fat. 6 Geo. 2. c. 6. to ex- 
plain the act of 12 Geo, 1. to prevent frivolous arreſts, recites this 
act of 5 Geo. 2, and extends it to the judicial proceedings in Wales, 
and in that proviſion the cauſe of action is plainly intended the ſum 
declared for. | 


This we look upon as a parliamentary conſtruction, and as the 
legiſlature have expounded their meaning, we think ourſelves bound, 
and therefore that judgment ſhould be for the plaintiff; and ſo like- 
wiſe in the other two caſes, viz. Holloway and King, and Thurſton 
and Harris. There are two. caſes that are contrary to theſe, viz. 


Oſborne and Mayo, and Charlton and Tothill, 


In theſe cafes the proceedings are in Exgliſb, and the damages 
laid in the declaration are 25 J. and the verdict is for 9/. 15 s. but 
becauſe we take the ſum demanded in the count to be the cauſe of 
action, we think this not within the ſtatute; and then, as the 
ſtatute of Edw. 3. is expreſs, that all judicial proceedings ſhall be in 
Latin, we think the judgment in thele caſes ſhould be reverſed. It 
is indeed incumbent on the court, as far as they can, to aid the re- 
medy of the plaintiff fo as for him to keep his judgment. But we 
think ourſelves bound by the ſtatute of Edw. 3. and cannot find that 
Fun in Engliſh have ever been aided by the ſtatutes of jeof- 

alls; mentions the caſe of Griſline and Mood, Cro. Eliz. 85. pl. 4. 
Error for that in an action in an inferior court the declaration was in 
Engliſh, whereas by the ſtatute of 36 Edw. 3. c. 15. all entries are 
to be in Latin; and although it was ſaid the cuſtom there was ſo 
uſed, yet this cannot be good againſt the ſtatute, and the judgment 
was teverſed ; and Evans ſaid that divers indictments had been diſ- 
charged for this cauſe. For theſe reaſons we think that the judg- 
ment in theſe caſes ſhould be reverſed, and that in the other caſes 
the judgment ſhould be affirmed. 


The 


VVV King and White 


Whether an | N a motion for an inforwetioh evaint the defendant in the 

7 nature of a que warrunto, to ſhew by what authority he exer- 

. an office in a Ciſes the office of burgeſs of the borough of Cal; the queſtion 

AM | corporation, vas, whether being an infant under the age of 21 years at the time 

| | of die election, he was capable of exerciſing his office. Rule to 
_ thew cauſe was made, ang now | 

, Serjeant Chapple comes to ſhew cauſe, knows no. particular law 
that a man muſt be of full age, or of any definitive age to ſerve the 
office of burgeſs of a corporation. Before the ſtatute of King - or 


[ tam many perſons under 21 in 8 


| Abney econt ſays, that in \ Hil, term 3 Geo. 2. an information of 
this nature was granted againſt the Duke of Bedford ; but cur, The 
1 rule in that caſe was never made abſolute ; mentions 5 Co. 27. a. b. 
1 5 | Ruffel's caſe, where it is ſaid, as the King ſhall not avoid leaſes or 
| | grants in reſpect of the infancy of his natural capacity, ſo the mayor, 
== bailiff or head of any other corporation, ſhall not avoid any of their 
| . deeds or grants for the infancy of their natural capacity, becauſe 
0 they do them in another right and capacity. | y 
© Co. Lit. 3. 3. That an infant is not capable of the office of 
= ſtewardſhip of the court of a manor either in polſefſion or reverfion. 


3 : A © Forteſcue with ſerjeant Chapple : If an infant might be a member 
0 of parliament, ſurely he may be a burgeſs. 


be Hardwick Ch. J. Does not know that was ever ſettled. 


Forteſcue : : It is plain from the caſe of Dung and Fowles, Cre. 

Car. 557. That an infant may be a mayor of a corporation, then a 

Fortiori he may be a burgeſs. By the ſtatute of 5 Eliz. c. 4. an 

- infant may bind himſelf apprentice, and when he has ſerved it, 

ſurely is intitled to exerciſe his trade, though he may not be arrived 
at the age of 21 years. An infant may preſent to a church. 


Z 


| Strange on the ſame fide : The defendant was elected the 5th of 
April, came of age the 2oth, was ſworn the 26th, and never acted 
before he was of age; makes a diſtinction between an infant's ex- 
erciſing a judicial office and a miniſterial office. There are ſeveral 
ages that give different capacities to infants, as to conſent in mar- 


f 4 riage, 
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riage, 2 to be bound by contract, "when to take the oaths, 5," 
giance, Cc. Has no caſe in point; but | 
By March 127 6 an | infant | ney be mayor, and 4 a fertiori be may 
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Drajer. th MH The grant of a ftewardſhip-to.aninfapt in 
1 is certainly good, if it does not happen till he comts of 
age; a man may be a en ne an neee be ſworn 
at the leet. 


Cu thinks if an inkant is not fit to manage for himſelf, be is 
improper to be a mayor for the public; but as it is a matter of 
law. not ſettled, the rule muſt be made abſolute to determine it. 


Lord Suffolk's Cale. 


"HERE. Was a . in this caſe to ſhew cauſe why a manda- An executor 
mus ſhould not go to the prerogative court of Canterbury to on dmiviſtra- 


grant adminiſtration of the late Earl of Suffolk, to the preſent Earl E. £oY 
Bis ſon. And now | . out in an in- 
ventory. 
2 Kel. 156. 


A Dr. Iham comes to ſhew cauſe. The Lord Suffolk died inteſtate, pl. 128. 
and left the Lady Syfolk his widow, and a ſon; the widew re- 

= nounced the adminiſtration by proxy, which was admitted as far as 
by law was admiſſable; but a caveat was entered by the creditors of 
the late Earl, that no adminiſtration ſhould paſs without their know 
ledge,” and on the reſignation of the counteſs, and application of the 
now Earl for adminiſtration, the caveat was warned, and on the 
prayer of creditors it was ordered that the Counteſs ſhould exhibit 
an inventory, or declare on oath that no effects of the late Earl 
«came to her hands; that if ſhe' would do this, adminiftration ſhould 
be granted to the preſent Earl. Inſiſts the ecclefiaſtical court was 
proper in refuſing to grant adminiſtration till this was done, for the 
cConſtant courſe of renouncing is upon oath that the perſon renoun- 
= cing doth not intend to intermeddle with the inteſtate's effects, which 
cannot well be done in ſcriptis, and is ſeldom admitted but when 
the . is in another country. 


Herdwichs Ch. J. Aſks if there is no caſe in the eccleſiaſtical 
court, where a renunciation is taken without an inventory, 


Dr. Mam : The conſtant practice is to have it where required, 
For the court have the party under their direction. 


D Marſb 


Hilary Term . Geo. la; 


ö 


"Mer with wh The ordinary bad origin ed por power at bis dif. 
eretion to take care of every inteſta the ſtatutes were 
made to direct him to grant — inſiſts that from the 
reaſon of thè thing the practice of the ecclefiaſtical court in this 


caſe ought to be allowed, for there may be colluſion with the widow. 


 Forteſtue c. We move on the authority of the flat. 218.8. 
c. 5. 


| Hordwicks Ch. J. "Thinks the iii "I to go; the ſtatute 


is ex and the creditars have no right to ſtay hey adminiſtration, 
eſpecially if fit ſecurity is offered, and „ to be 
excepted to. | 


As to the 8 it ſeems. pretty extraordinary, for as the exhi- 


| biting an inventory on the reſignation is not compulſory, if ſhe ſhould 


no remedy could be taken on fuch an inventory 


perſiſt to refuſe, there might be no adminiſtration at all; beſides, 
but by the admini- 
ſtrator, and that might as well be done in law or in equity, which will 
follow aſſets let them come into whoſe hands they will. The _ 
ion, 


tice may be returned, and then it may come properly in que 


but as it appears at preſent it ſeems to me to be unreaſonable. 


' 


Page of the ſams opinion; and that there can be no good jelfon 


for 4 ing the practice, for if * tefuſes, an adminĩſtration may 


2 Stra. 857. 
Barnard>B. R. 
280. 


Andr. 366. 


never ee; 


Probyn of the ſame opinion; and fo 
(Lee mentioning the caſe. of Lord tern) 
ur Made rule abſolute. 
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Paitie Lord Hannwickes Lord Chief Juſtice. 
Sir Francis Pact, Knt. | 


Sir EDPMUND PropByN, Knt. Juſtices. 
 Wirtiam LEE, Eſq; 


Joun WES, Eſq; Attorney General. 
DuprEY RY DER, Eſq; Solicitor General. 


%, 


Fe and Bathurſt. 


RIED at the ſittings at Veſiminſter after this term. 22 gfe. 


The plaintiff brought an action on the caſe againſt the gat. 438. 
defendant for ſeducing his wife, and living in adultery 


with her. 


A ſentence given in the conſiſtory court of London was produced Carth. 225. 
in evidence, wherein it was adjudged. on a ſuit for jactitation of OE Yong hs 
marriage, that Margaret Golden, whom the plaintiff now ſets forth the eccleviatti- 


to be his wife, was never married to him. The words of the ſen- cal court in 


In matrimo- 
nial affairs. 


tence were, as far as appears to the court, they were not married. in mne 


Dr. Lee from the commons for the defendant : That this is the 
form of all ſentences on a jactitation of marriage, where it is ad- 
judged that it is no marriage; and as it is a negative ſentence no 
other words can be uſed. It is a ſentence given in a principal cauſe, 
the point in ifſue being marriage or np marriage; and likewiſe this 
court 1s obliged to take notice of it, and are bound by it. 4 Coke, 


1 Bunting's caſe, The caſe of Milliſent and Milliſent 1718. a woman 1/ 


2 | pretended 


. 4 4 15 Hilary 1 Term 7 Geo. 2. 


jpretended to be Millifent' s wife, whereupon he ſued or for jaQtita- 
tion of marriage, and it was adjudged to be no marriage: The 
woman afterwards in the court of Delegates pretended to be Milli- 
Aent's widow, and offered to prove her marriage, but the Common 
Law Judges, that were in that commiſſion, were of opinion that 
ſhe could not be admitted to prove it, ſince there remained in force 


. 7: ll ſentence i in bar againſt _ 
. | 805 3 5 Indeed in the caſe e bedtee dhe voürt-Were i is an appeal en- 
| + + "tered, but that is merely matter of form, and always done by cau- 
*.c.: 4 prodtors to ſave-to their clients the time of pang. 


_ The counſel for the plaintif replied, chat this ſentence was given 
after iſſue was joined in this action in the Common Law courts, 
and the matter ready for trial. That the ſentence was in a ſuit 
only fer Jaftitation of marriage, and only impoſed filence upon the 
party, that is, that he ſhould no more fall of his marriage. That 
an appeal was Wm OT Puts the ſentence i in ſuſpence, 


|» The court was of oper that it was no objection, that this * 

1 ä 'tence was given after iſſue joined at Common Law, ſince it was not 

| the act of the party to put an end to the ſuit at the Common Law, 

but a proper ee and determination of a court before whom 
the matter u e 


H Where. it was incident Jodged that the parties were not married, 
and upon that adminiſtration was denied. The court declared their 
opinion that it could not be given in evidence in the courts bf 
Common Law; but where ſentence is | given in a @ principal cauſe it 

118 otherwiſe, | 


8 That what the plaintif calls: an appeal, and was read in court, 
was only a protocol of an appeal; and all that it could ſhew was 
merely an intention to appeal, and not the act of appealing Aſelt, 
the inſtrument not being full. 
That though this avas· a ſuit for jactitation of marriage, that was 
| not a ſuit for words, but in-order to try the right of that marriage, 
and is the only ſuit by which the 12 can be ried, 


3 Hera Sf | The vlaintif was nonſuited. 


Hocker 


: 


Hilary Term 7 Geo 2 13 
Hooker and Hooker. 
A Queſtion in dower ſent by the court of Chancery for the opi- 
A nion of this court, 


The caſe was this: Wilkam Hooker the elder and ux', and Vi. 1 

liam Hooker the younger and ux, by their deed dated the 1th, of — 8 

July 1699. covenanted to levy a fine to the uſe of the conuſees in . 

fee; the fine was levied, and afterwards the conuſees by leaſe and pl. 156. * N 
releaſe convey to Young and Graavey for the uſe of Villiam Hooker * - . v. _ 
the elder for life, and to his wife if ſhe ſurvive, then to Wilkam pag” * 
Hooker the younger for life, (who was the ſon and heir apparent of F 
William Hooker the elder) remainder to his firſt and other ſons in 3529. 2 6. 
tail, remainder to his daughters in tail, remainder to Hooker the 
elder in fee, with power to Hooker the younger to ſettle on an 
other wife. : Willam Hooker the elder and his wife died without 

other iflue in the life-time of William Hooker the younger, whoſe 

» wife alſo died. He had two other wives, and the laſt is the plain- 
tiff, and he being dead without iſſue, the queſtion is, whether this 
laſt wife be intitled to dower in theſe lands ? | 


 Serjeant BeHfield: The queſtion will depend on what eſtate 
. Hooker the younger had at the death of Hooker the elder ; for by 
the deed; it is plain he took only an eſtate for life, but apprehends 
that the remainder in fee defcending and coming to him on the 


death of Hooker the elder, the plaintiff will be plainly intitled to 
her dower. N 


Hardwicke : It did not deſcend to him. Beiſſield thinks it will 
be the ſame, for both eſtates were ſo conſolidated as to make him 
tenant in fee; but it has been objected that though the eſtates were 

. conſolidated, yet that they might open again to let in the contin- 
gent remainders, as was held in Leuis Bowle's caſe in the 11th re- 
port; and therefore that Hooker the younger was in effect but tenant 
for life, and conſequently that the plaintiff his widow can be no 
way intitled to dower in theſe lands; but ſays, the reaſon of Leuis 
Bowles's caſe was, becauſe all the claims appeared by the ſame 1 
deed, but here this is a matter intirely de hors the deed ; beſides, as 
Hooker the younger died without iſſue, there never was any occaſion 
to open the eſtates, and by his death the contingency is intirely de- 
termined, but apprehends the contingent remainder was deſtroyed 
on the death of Hooker the elder, and that the fee falling on the 
eſtate for life, could not but drown the eſtate for life ſo as to ſto | 
the contingent remainders, which, as they could not take effect on 
vic 1 | E ——- 


9 m. 


. ²˙ . heed efterrards. Cites 


5 Ireland 


the reverſion in fee to the ſon did ptevent the contingent remainder, 
was the queſtion. The eſtate by ſome act of the father was for- 
ſeited to the crown, and the firſt ſon claimed under the intail ; but 


of all ct 


— — —— 


Vent. 306. Kent and Harpool. Tho. Jos 76, 77. 


The caſe is not troly ſtated, but the point 8 proves | the 
ſame thing; it was error of a judgment out of the King's Bench in 
e being ſeiſed in fee conveyed to the uſe of himſelf 

for life, remainder to, his eldeſt ſon for life, "remainder to the firſt 
fwd other ſons. of that ſon in tail, mer to himſelf in fee; the 
ather died before the firſt ſon was born, and whether the deſcent of 


it was, held he had no right, and tbat they need not confider the 
ſtatute from whence the forfeiture aroſe, for it was clear that the 
contingent remainder - was deſtroyed by the' conſolidation of the 
eſtate for life, and the remainder in fee: It was argued that it was 
not becauſe the inheritance came to the gap by act of law ; and 
the opinion. in r dels caſe in CY. Elix. 315. P. 10. was cited, 
but den took it . and ſaid it was: 2 the foundation 


Inſiſts on this as a cafe in p int, but admitting there might be an 


opening thinks the fee was ſo far executed as to intitle the wife to 


doyer ; eftates in dower are very much favoured in law; the wife 
of a man ſeiſed of a defeafible or baſe fee ſhall be endowed till the 
eſtate is defeated ; ſo is Seymar's caſe in the 10th report; if à diſ- 
ſeiſor dies e the WAY + thall be endowed as long as the Neun 


* econt': The queſtion will be, whether the. huſband 


had ſuch an eſtate, j in theſe lands as would in all events intitle the 


wife to dower ; it cangot be controverted but the father in this caſe 


2 made his ſon a purchaſer, and that a man may make his heirs 
purchaſors if he * with the e eſtate, Cites Mitton and 


Twiford. 


Apprehends the MO Re: caſe very. different Sow: the * of Kent 
and Harpoel, becauſe there the fee was veſted; in the grandfather, 
and therefore deſcended to the tenant for life as his __ and fo 


: merged that eſtate ; but this caſe is not ſo. 


* {163} 3} ; 

In Wiſcot's. caſe, 2 Co. 60. the diſlinction is ; taken * Fes feo 
and the eſtate for life, are limited, by one and the ſame: conveyance, 
and where they come in by different titles; as: if a man makes his 


eſtate to three and to the heirs of one of them, there one of them 
hath the fee, yet the Jainture doth. continue, for. all. is but one intire 


4 eſtate 
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eſtate gun at one time; this Plainly ſhews has an eſtate. for life 
4s not to be merged in'a rethaitider in fee, if the different titles ariſe 
from the _ deed as they do in the preſent caſe. 


tn Plunder "ey Falues 7. Rept, 30. i it i is ſaid, tough the fee 
. deſcends it ſhall not confound the eſtate for life, but there-thatt be 
an bang to let in the contingency when it bappens; ; ſo was Lewis 
Bowles's caſe, where notwithſtanding the eſtates were conſolidated, 


yet it was held that they ſhould open to let in the e re- 
mainders. 4 


If the huſband i in this caſe had left a ſon, nay if the fon had been 
porn after his death, it muſt have defeated the eſtate in dower, or if 
the child had died, honld the eſtate have been revived : as to the 
<aſe of the &Mciſot, his eftate is to be conſidered in law as a right- 
* n a leaſt rl the contrary is made appear. 


tt 


might as wel be ſaid that the wiſe of an heir to TY an 


execatory deviſe-is made ſhould be endowed. 


Hardivicle: 3 855 the contingency on the executory deviſe 


never happened: 


- Faxaterley: If fach a contingent limitation ſhould intitle perſons 
in dower, or my the curteſy, it would let in the greateſt confuſion 


t0 tales. 


* tha vals of Booth 


by * Vernon which was in Chancery, Mr. 9 Mod. 147. 


Fermen deviſed to his ſiſter for life, who was his heir at I{w, and to * 
the heirs of her body, but if the had none, then remainder over ; 
now there the eſtate deſcended to her till the contingency, for there 


was no one eMe could take, and yet they would not let the huſband 
be tenant by the curteſy. 


2 

By 1 Rol. Ale. 676. Let. F. If A. ſeiſed in fee of lands covenants 
to ſtand ſeiſed thereof to the uſe of himſelf and his heirs till C. his 
middle fon takes a wife, and after to the uſe of C. and his heirs ; 1 
dies, by which it deſcends to B. the elder ſon of A. who has a wife 
and dies, and after C. takes a wife; it ſeems the wife of B. the 
elder ſon ſhall not be endowed of the ſaid eſtate of her huſband, 
m his ah is ended by an expreſs limitation. 


Therd abe ede Where it has been held, that if thete be a poffi- 


bility of another: eſtate to take effect, it ſhall defeat the eſtate in 
"wes, „ — ended NA. 6. | 


31 


Cp} 1 } . , * Beſides, 
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; | Beſides: here is no poſſibility al the illue of. * marriage in 
this caſe ſhould take by deſcent or inheritance, they could only take 
under the deed by purchaſe, and then the rule in Co. Lit. 1. a. may 
be conſidered, If a woman taketh a huſband ſeiſed of ſuch an eſtate, 
ſo as by the poflibility it may happen that the wife may have iſſue 
by her huſband; and that the ſame iſſue may by poſſibility inherit 
ſuch eſtate, ſhe ſhall have her dower, otherwiſe not. 


Hardwicke aſks, why the iſſue could not take by deſcent of the 
reverſion, 


Tazalerlky: If they could, yet of a reverfion a wife cannot be 
endowed ; ders therefore that the eſtate in the preſent caſe 
is ſuch an eſtate as a woman cannot be intitled to dower, from the 

* caſe of Kent and Harpool, which is urged by Mr. Serjeant Bell- 

** field not to be parallel to this cafe, becauſe the fee there deſcended 
“ upon the eſtate for life was in the laſt argument denied by Mr. 

* Juſtice Reeves to be law): He ſaid it was founded on Wood and 
* Ingerſale, Cro. Fac. 260. which in Forteſcue and Abbot, 2 Lev. 
* 202. is reſolved not to be law; he inſiſted that the caſe of 
* Plunket and Halmes was ſtrong for the defendant, and that fo 
was Archer's. caſe, Co. Eliz. 315. direRtly i in FOR See the 
former argument fer fot”, 


— apo it * . — oct oc —— A 
1 "= — 


Serjeant Bellfield ĩ in reply urges that Fazakerley' S arguments inſi- 
nuate as if the intent of the parties were to govern; but taking it 

1 to be ſo, it cannot be preſumed but that at the time of making the 
1 deed it was well known that William Hooker jun. would be heir to 
his father, and that eo in/tante on the death of the father the eſtate 


= would be conſolidated,” allowing Plunket and Halmes, and Bootbby 
fl | and Vernon, both to be law, yet apprehends they wall not affect or 
come up to the preſent caſe. 


If the contingent remainder in this caſe had not been deſtroyed 
by the fee's falling upon the eſtate for life, admits that the iſſue 
muſt have taken by purchaſe, but as that eſtate is defeated, and as 
a contingent remainder once deſtroyed can never revive, the iſſue 
wall take by inheritance as heirs at law to their father; Þ the rule in 
Go. Lit. will not prevail. 


Hardwicke : The general queſtions in this caſe are, ft, Whether 
the contingent remainder was deſtroyed by the reverſion.i in fee fall- 
ing on the eſtate for life ; and 24%, Admitting that it was not, and 
that there might be an opening, whether this 2 would de- 
ſtroy the dower ? 
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1s inclined. to think the remainder is deſtroyed; the collecting 
the intent of the parties by any ſubſequent act de bors the convey- 
ance ought not to be taken into conſideration, and therefore to ſay 
any other matter than what appears upon the face of the convey- 
ance to have been in the contemplation of the parties, cannot be 
of any weight. Kent and Har pool was a very ſtrong caſe. 
In Purefey and Rogers, 2 Sand. 380. the expreſs opinion of 
Hule and the Judges was, that the purchaſing the remainder in fee 
by the tenant for life totally deſtroyed the contingent remainder, and 
that it could never be let in again though the particular eſtate were 
revived.” © — ow 5 N 


Bot ſuppoſing it were not ſo, and that there was a poſſibility of 
the eſtate :s opening in this caſe to let in the contingent remainder, 
yet does not think it would defeat the dower. 


The diſtinctions in the law- books are, that where a remainder 
comes in it ſhall work no wrong; does not find that any of the 
books ſay, that if the eſtates opened during the tenancy in fee, that 
the wife would nat be endowed ; in Cordell's caſe, Cro. Els. 3 16. it 
is ſaid that it was reſolved the eſtate-tail' in that caſe was not exe- 
cuted ſor the probability of the meſne eſtate that might interpoſe, 
and that therefore as it was always disjoined during the life of the 
tenant in tail, bis wife could not be endowed; but in 2 Sand. 336. 
this caſe is denied to be law; and has ſeen a note of a like caſe in 
the Common Pleas, where it was likewiſe denied to be law by 


But thinks the judgment in Duncomb and Duncomb, 3 Lev. 437. 
was right, though Mr. Juſtice Levinz ſeemed even to doubt there. 
= In 50 Ed. 3. 4. 5. it was held that the wife of a tenant in ſpecial 
= tail after poſſibility, as who had the remainder to him in tail general, 
= ſhould be endowed notwithſtanding the tenancy in ſpecial tail, and 
thinks therefore that the preſent caſe is a proper caſe for the wife to 
have her dower ; finds the books generally ſo, and that there are 
no caſes againſt it but Cordell's caſe, which has ſeveral times been 
denied to be law; and if my brothers are fatisfied, I would not 
put the parties to the expence of a further argument, 


Page: Here is nothing but a poſſibility which has never hap- 
pened, nor can now happen, to diſtinguiſh this eſtate from an eſtate 
in fce, therefore thinks the wife plainly intitled to dower. 


Probyn : The diſtinctions taken in this caſe may be allowed, and 
yet the widow be intitled to dower ; beſides it is impoſſible now the 
contingencies ever ſhould happen. 


F Lee: 
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Salk. 438. 
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Aloe veſting 


en Kaus aud 0 / is to te 4 vety ſtrong caſe; the words 
of the bobk ar a e fab nah, but Herr here is an actual limi- 
mien to the right heits, which makes the eftate veſted, and if an 
ere never can be an dee tozlet in che remain- 

cer, dat is an üer deſttuchon of it 4 3.11 11 I | 


Henduigle : The caſe of Boothby arid Vernon does not come up 
© Sis ceaſe, fot the. wife there Wis but 4 bare * for life with a 


Ponent te Fer iffde. 
Cu#': All cfeur of opinion that the widow i in this e is intitled 
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Na trial at the ſittin in London ib 15 term L 
Lord Hardwick ch. J. in 1753 + 


i 
| 2 olintiff brought his action om a contract of manricts: the 
defendant. pleaded the general iſſue, and gave in evidence on the 
trial a ſentence x in the ſpiritual court on a ſvir there on 
the contract, ſetting! forth that it was no contract: after long and 
folemn arguments both by civilians and common lawyers ow each 
ang is Lena was of opinion (from the foregoing cafe of Clues 
athur/t,, and many others then cited) that this ſentence might 
x given in 1 * on the general iſſue; and as this was a ſeſtenee 
2 in a principal cauſe, and in a matter whereof the ſpiritual 
juriſdiction, that it was a ſentence coneluſive of 


| 97 court. „ eounſel for the plaintiff objected, that where the end 


and intention of the ſuit in the ſpiritual court was different from that 
of the action at Common Law, the ſentence ought not to bind; 
but his Lordſhip was of a different opinion; ſince the end and in. 
tention can- ſeldom be the ſame in the eccleſiaſtical and te 
courts,, the one being for a ſpiritual and the other for a temporal 
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Prize Lord Haxpwioke, Lord Chief Juſtice; 
Sir Francis Pact, Ent. 

Sir EDMUND PRODYN, Knt. ' þ Juſtices, 
 Witian Len, Eſq; 

Joun WIL LES, Eſq; Attorney General. DH 
Dupury RYDER, Eſq; Solicitor General. 


” xz ® = * 9 * 
* - 
. 
* | , 
# 2 , N 1 4 - = ay - 5 1 * * 
# 4 * 1 + * - 4 . * — 0 8 
TIL S : © ” — 2 4 4 : 1 a 2 \ l * 7 
3 * d * 4 4 
- wad F * 0 0 *  * „ * — 
4 * 5 „ 


Dobſon verſus Dobſon atid others. 

TREE AAR | * ens 8 .: 

Writ of dower unde nibil habet was brought in the Dutchy 2 Parnzrd. 
court of Lancaſter, and judgment for demandant. A 4 : en 
 - Writ of ſeiſin was awarded accordingly, and a writ of in- Se. = A 
gquiry, and on the return of it damages were given to the LE: gs 
widow to the full value of the dower from the death of her huf#*7 A ag 5 
band to the return of the writ of inquiry. Error is brought 11 * 
B. R. and the following exceptions taken by Mr. Strange on the on 
fide of the plaintiff in error. ee Ss | 


8 | a AG Mopar Ave, 
1. That no damages will lie in this caſe, 2. That ſuppoſing 


damages will lie, yet not from the time they are awarded. 3. That 
as damages are given too ſoon, fo they are carried too far. 


As to 1/}, Damages are not to be fecovered but in a writ of 
dower unde nibil habet, according to Lord Co. Inf. 32. b. that it 
does not appear this is ſuch a writ, for the word unde is left out. 


As to the 2d exception, damages are given a morte viri, whereas 
they ſhould not have been given but from the time of ſuing out the 
writ 


— 
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As to the 34. dam are Ania e Wa al Sat t time of aſſefliog 
them by the writ of inquiry, whereas they had-a-writ of ſeiſin for 
a year, which if they delayed to execute, the damage they * re- 
ceived from it muſt be imputed to their own laches. | 


Another objection is, that there does not appear to 1 hoe any 
default in the tenants, the entry being quad ipſe eat, non vrn ; in 
on Gngular number, whereas there are four tenants, ſo that it does 

pear that aboye one was ſummoned, nor can it be aſcertained 
whic one that is. Laſtly, here is a Aiſcontinuance; no day being 
given to thẽ 2 to appear on the return * the writ of m 


Parker contra: That they were intitle to the dainages.ghtts, 
for it was incumbent on the tenants, would they have exeuſed them- 
ſelves from damages, to have pleaded Fac _ rip, as e 
of the ſtatute — requirgs. - bo 43% & 2 

2 to the *. 5 of the wy — — they gh to 5 . 
the original writ before the court by certiorart, otherwiſe the court 


will not preſume! it to; be eilt 1.200287 062 G0TE 1 2 


ae As to carrying ene t too far, the natural conſtruction of 
the words of the ſtatute of Merton is, that the widow ſhall regever 
damages till ſhe have ſcifin, 1 Leon. 56, and here it appears. that 
ſeiſin is not delivered till Alter executing the writ of i Wen 11 


* * 


As to the next objeion, that there is no default, 1 the 
default i is changed in the entry in the ſingular number. Caſes in 
dower are intitled to all the favour the court can ſhew. In the caſe 
of Beach and Chatfield, Eaſter 3 Geo. 1. Judgment pronounced 


Michaelmas 4th of the ſame King; a plea ended with hoc parat. «ff 


verificare, when there was two defendants, and the court 4 that 
theſe words might be underſtood. imperſonally ; ; and if the word 
ipſe be taken in the plural number to agree with berſonæ underſtood, 
it will only make it falſe Latin, which will not vitiate. 0 
Neither is it diſcontinuance chat no day i is given to the tenants to 
appear on the return of the writ of inquiry. Raſt. 238. 6. pl. 16. 
Coke's Ent. 18 1. Brown's Ent. 222. Nane s Ent, 293, 251, 254. 
2 Beſides, 
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Eaſter 
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Term 7 Geo. 2. 
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aids judgments whereon writs of inquiry are: awarded. 
, n 5 
4 Hardwiche Ch U. and Cyr” over-ruled all the exceptions on the 


anſwers given, but that which is that there does not appear to be 
any default, becauſe the words in the entry are quod ipſe exact non 
ven; ſince the words ſeem naturally: to refer to no more than one, 
and it did not ſeem that on default of one tenant the court ſhould 
give judgment againſt all, therefore as to this exception they or- 
dered it to be argued again. | 


Afterwards Michaelmas 8<Geo. 2. Mr. Draper for the tenants on 
this exception. 


That the entry of the judgment being the act of the court, it 
cannot be intended that more ate ſummoned than are ſaid to have 


matical ſenſe, and not repugnant to any thing in the record, it 
could not be rejected. Myat and Hyland, Salk. 327. 


Fenwick contra: That: the word iþſe ſhould be rejected as ſurplu- 
dage, the ſenſe and diction being better without it. Comber. 168. 
Fitzgerald and Clanricard. A woman tenant in a-writ of dower ap- 
-peared by her guardian; the entry of the judgment had theſe words, 
guad ipſe non poteſt dedicere; and it was the opinion of the court 
that it might refer to her guardian, and be good. 9 


Hardwicle Ch. Juſt. In caſes of this nature, which wholly turn 
upon critical conſtruction of words, it is incumbent upon the. court 
to endeavour, if poſſible, to make them good in order to maintain 
the right / of the party. 


Theſe words cannot be amended in this court, but it ſeems that 
they might have been in the court below, Trin. 2 Geo. 2. Mutty and 
Dennis, 2 Stra. 807. Barnard. B. R. 53. ejectment againſt two 
defendants.; the plaintiff declared that 2% intravit expulit & amo- 
vit; the court thought it ill, but ordered it to be amended according 
to the authority of .Cro. Fac. 306. Salk. 48. 


That it cannot be rejected, for the rule is, that words cannot be 
rejected unleſs they make an inconſiſtency, but if they have a ſenſe 
as they ſtand, though it vitiates the thing, they cannot be rejected, 
otherwiſe according to that rule any thing may be made right that is 
Wrong. 3 
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Beides, it is aided by fat. 4 Ann. c. 16. which amongſt other things 


been ſummoned ; that the word zp/e having already a good gram- 
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Fhe Ants ler chin 6, ths tit will not bey is; for 
that only aids judgments by confeſſion, nibil dicit & non fum_infor- 
matus, which are after appearance, and writs of inquiry exeruted 
thereon, . 110 2 by default defore appearance. up 

Fare 41 r nne 8 175 * N 71427 VER : 

But at Un ehe dune ruled W dy taking the word #þſe. (as 
there are no diphthongs in conrt=hand) r plural number; and 
frog it to agtee with the word: Tue, Ne In bude 


The judgment affirmed. * TIDATH 
K Fas on of 11 ©f 
203-56 4147 ich e 1 20 ah 101 r OE BAT 
2 Du. T7 187 Comber and Hill. 171 f . 3 JK Þ 
2 Kel. 188. Je gte in gamen for te page nt of the vue: 
bn 33 S. c.| Obe fare of the caſe was as follows : PA 43A 57 
B. 1 = 217 GOMMOL. 7 


443. S. C. Richard Holden died feiſed in fee of the lands in queſtion, having 
one fon apd three grandaughters, and after the death of his ſon 

-withour iſſue, he deviſed his lands in the following manner, viz. 

Tv his N war's ters Carberine and Eligubetb, iv be equally divided 

| em ind the heirs of their bodies reſpedtively, and for de- 

a h iſſue, to his other ee, I: 


The queſtion is, £7: "Y moiety 7 Blizabeth . in Richard 
the ſ6n of Carter ins, the other pond in Wund by way of croſs 
remainder, or remains to n 


„e Ch. J. declared it to 18 the ophidd 6b s/he 


te d A _con prt,- that upon the conſtruction of theſe words there were no 


1 2 Tetyainders, bur: that Ke the death of l bet {ara 
TEL wens over co m. 


m order to dalle ls e one 01 Wit two . 
neceſfiry, either that there be expreſs words creating them, or a 
plain intention appearing” it tthe teftator tv-thar putpolt in His will. 
In this caſe there is no pretenee that there are expreſs words, whereon 
to ground croſs remainders, but the defendugre Wg codearour to 
fail then by itnphr on. ide 8 1311 78 


The words ried om by the defendant are, a 
* iſſue, which they would have underſtood,” and for default of 
iſſus of both tenants in common in tail. But no caſe has been cited 


"ms croſs remainders have been raiſed by ſuch words, for they 
may 
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Eaſton Term 7 Geo: 2. 


——— — — „ * 2 — 1 —3 
may as well be under ſtood diſtributively as con jonchechy, and the 
cor cannpt'taife-ctoſs remainders Di eee where words are 


indifferent one Way or the other, 1 1 r be to > act e by 
e een e e ee 451 N N 


N 9 N 5288 54 6 3 8 | eit 35 Sb 445 & 'L Net : 
Bat 5 caſe is ſtill much ſtronger againſt them; for he NON 
and" for 'default'sf fart Hue, are relative to what went before: and 


had hel words been, and for default of ſuch iffue reſpecrtvely, there 
would not hade been left the leaſt colour of argument for croſs re- 


mainders; and it is the opinion of the court that it is _—_ ſtrong 
as it is now 6 


This alſo ſeems to be the natural intention of the will, as the 
deviſets ſtand in equal degree from the teſtator; nor is this fact de 
bors che wilt, but appeats in it, from their being deſcribed as his 
ildrem; that in, who took nothing at th ſame time that 
her ſiſters took, ſhould take alter the death of either of the tenants 
ia common without ue. 
> op 1 "010% k «4 4 6 

; Inithe caſe of Ebbe und Meymril 7. We 262. 7 ones prin- 
cipally-relied on by the defendant, not only the words but the in- 
tention of the teſtator was different, ſince the deviſees did not ſtand 


in equal degree from the teſkator! = 3 diſtinction there is 
GO anck the other caſes. 4 Leo. Ee: 866. 
. r for the plaintiff. | | 
7 ata en OT NR het; 1744.1, 


6 dow dat 


Kin g an rode. 


Ob Ne a mote tov a few trial on an infor mation in the nature of 2 Barnard. 
a quo warrantiagainſt defendamt to ſhew cauſe by what au- © K B 99-447 
thority he acted as mayor of Leverpoole, for that the verdict was ; 2 24.0. 
found on the matter of law againſt the direction of the Judge; the pt-+6++ 
Judge at laſt ordered the jury to find 1 it ſpecially, but they brought 
in y genekal verdict. * 
1 iin gear 
Reſolved, Thar-the be, Ehßcate of the Jute reporting the matter 
of fact as appearing before him at the trial is concluſive, nor can 
any affinhvit be reer againſt it! for that would be to iy the 
matter rat vpm affidavit. Stands over. 


. n R has been + doubt, which divided the twelve udges! in King b. Ben- 
the: cafe of the town of Se bury, whether a new trial may be vet. Str. 101. 
grated: an an inferwmatiom in (rw nature off 3 quo we Anto after a 710 209168. 

| verdit found fore — as this ſuit r both of civil 


and 


Hil. 4 G. 1. 


2 T 


2 a * 1 a _ 
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0 7 
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1 crimipal — but it ever was doubted: but tht a ow rial 
1 n dhe King 


p vi * — * 2 R 94 ey Hay 4 +, 34 Low << _ * — 


the. calk 5 Us he ; vga — the Mayor and Burgeſs if Broil, 
* E. determined by the opinion of eleven Jodges agamſt Mr. 
Juſtice Powell, That af the jury dad a verdict upon a point of lau- 


. contrary to the. direction of the court, or find A general verdict 


Tein 8 Geo. 


4. 4734. 


Judgment, 


<onfeſſion. 


where they are directed to find the matter ſpecially, a ne trial may 
be gramed even after a trial at bar. The principal cauſe came on 
again, 8. Ged. 2. 1734. Mr., Juſtice Forigſcues whe tried the cauſe, 
certified that the verdict was found againſt his direction, and that 
he was diſſatisfied with it. There were four iſſues, the three firſt 
were preparatory to the laſt, and were exouſes for the late Mayor's 
adjournment. of the court to a day after the day appointed by th 
charter, and the jury found that there was no neceſſity for ſuch 
journment, with which verdict the Judge reported himſelf ſarivfied. 
The laſt iſſue was, whether, or no the defendant was duly elected 
mayor, and the jury found him not duly elected; and this was the 
verdict with which the judge was diſſatisfied. The point of law 
Was, whether the late mayor had a power to e the election of 
ry new. mayor to 3 day 0 the amen. D 5 
| A F* 1 re A+ Ye 447 

" Serjeant Eyre, Mr. Bootle, Mr. Strange und others for the pro- 
ſecutors: That though it is the general rule to grant a new trial on 
a. jury's finding the matter of law againſt the-direftion of the judge, 
yet if it ſhould a to the court 2 that the judge bad je 
taken the law in his direction, and that therefore the jury had found 
right the court would not grant a new trial, fince the jury could 
at length find no otherwiſe; and it would put the parties to the ex- 
pence of a new trial to no purpoſe, for ſhould they again be directed 
in the ſame manner as before, and find accordingly, the court 
would grant a HEM, trial Far anne ofthe Judge. W 


* 


And that it would appear in this caſe by the :wnrand; * the 
court that the judge had miſtaken the law, and that though his re- 
port is concluſive as to matter of fact, the court having no other 
way to be ſatisfied of it, yet it is not ſo as to the matter of law, as 
chat may be gathered in many caſes from the record. 8 


That this may be compared tin cath of an material edi 
for the defendant, wherein it appears that he has made out no title 
by his plea, or confeſſed the action, judgment will be given for the 
plaintiff, as in the caſe of The King and Phillips of Godmin, Stra. 
394. where on an information in the nature of a quo warrants, there 
was a verdict for the defendant, and yet judgment for the proſecutors, 
decauſe the pes had not traverſed the uſurpation, 9 H. 6. 37. pl. 

12. 
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5 : T7 ere pleas ack martha 


as ſhew that in point of law he owes the debt, and yet concludes 


8 upon the confeſſion; and that though there ſhotild be 4 
dict for the r yet judgment will be given for the pant i 
2 . br 99. pl. 1. Lacy and Reynolds; and another in the fame 
beck in an action on the caſe fon words, after a verdict for the de- 
fendant judgment for the plaintiff on the confelhon. 1 Salk. 173. 
7055 and Bodnam, and in the ſame place Staple and Hcydon, iv. 
*. Mullineaux's, caſe. Broome an Woodward, Trin. 4 Geo. 2 
12200 for entring plaintiff's houſe, and taking away his goods; 
the defendant juſtified! for a aiftrbſs: for rent, and that the goods 
were appraiſed, and the appraiſers: ſworn before” the beadborvngh, 
| andthe reſidue. of the money returned. Upon this iſſue joined; 
went forthe defendant, but judgment for plaintiff, becauſe it ap- 
red by the act of parliament that the appraiſers ſhould be ſworn 
— the ſheriff or conſtable, whereas it was alledged 1 in the Plea 
that they were {worn before the head pad a | 


Eater 4 e a caſe in ſerjeant Salk. mne notes; trdhpats 
for A down and carrying away ſtalls; as to all the treſpaſs, 
but throwing down, the defendant pleads Not puilty ; as to throw- 

ing down a ſpecial juſtification, in which the defendant admitted 


of Naß prius refuſed to try the cauſe, becauſe the action was con- 


ſeſſed ; and afterwards on motion in the court above it was held, 
3 [hat the, judge did neh. | 


The following exceptions were taken to the opinion of the judge: 


fendant Poole was not elected mayor agreeable to the charter, for 
the charter appoints the 18th of October for the day of election, 
whereas the — has ſet forth in his plea that he was choſen 
on the 19th, and that the act 11 Geo. c. 4. does not give a power to 
mayors to adjourn the election at their own will, without any reaſon, 
to a day when their power is expired; neither does it give any au- 


— — _ — — 


ecard that the Jate mayor, whoſe power determined the day before, 
preſided at the election when the defendant was choſen, whereas 
the act requires that the next officer ſhould preſide, the mayor's 
power being determined. That the ſtatute directs the election to 
be begun between the hours of ten in the morning and two in the 
= 2ftcrnoon,. whereas it appears by the defendant's plea that this elec- 
tion began between eight and nine in the morning ; that it appears 
H that 


he owes: nothing, the plaintiff may nevertheleſs” claim a8. 1 


*. That it appears upon the PO of the record, that the de- 


= thority even on an adjournment to proceed upon a poll taken the 
5 — — 10 but-they muſt begin d- 72000. at it appears upon the 


bath the throwing down and carrying away the ſtalls. The judge 
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Eser Tem Ged. . 
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"that ni defendant ns elected the nch of Ore, ry yet be 


pleads an election for the ycar-next enſuing, whereas hy the charter 
vis oſſice expites the 18th of Offober next, which ig within the 


| year 3 on all which accounts it appears that this cannot be a lawful 


-elettion, and therefore: no new trial hould be * . 
But per Harwicte Ch. Joſh 4 trial ought to be root in 


"this Cale. | 31 10 187 $49 1H $4557 $54 109 


Is the firſt N that the general Ale b, that if the kudge of 
Ni prius ditects the jury on the point of law, and they: think fit 
obitinately to ſind a verdict contrary to his direction, that is ſuffi- 

ground for granting a new trial: and when the 5 4 
doubt of law. direQs the jury to bring in the matter — and 
they, find a general on Hog mat. ants ja TE foundation oy s 


aig ical; e, | | f 
| TY; 


51 + 


"(Bott 4hoſe. general rules there are * Ba eeien as 4 as 


the rules themſelves ; one is, that the judge ſhould direct the jury 
1Plainly and certainly wrong in point of Jaw, and the jury (ſhould 
find contrary to his opinion, and it ſhauld appear to the ſuperior 
court, under whoſe direction all trials at Ni, prius are, (Ball. 643.) 
that the judge was undoubtedly miſtaken; the equrt would not 
grant a new trial, becauſe it would be putting the parties to trouble 
to no purpoſe; and if the next judge ſhould dect 4 the jury in like 
manner, and they lind eee chere een a ne rages for 
ann | 


Another. limitation is, that if its oppear upon ied before 
the court that it is impoſſible that the defendant ſhould have judg- 
ment by reaſon of his bad plea, though the verdict were found for 
him, the court would not grant a new trial, + But then theſe things 
2 pear very clearly, and it muſt be where every thing 78 
e record that can poſſibly ariſe upon the trial, for if all the 
— does not ſo appear, and the verdict may paſſibly prejudice 
{ aan i. in tins of oor, the aaa — in ere grant a 
new tr . ö 


' X 


That i in the 3 caſe it ow A0-SPpren ſabficicntly 
raged that the law is againſt the 3 nor that his * ſo 
70 that he could not haue a een ee foond r 

im. 
. 


There are two points, ode upon the common "HSI and the Grber 
upon the ſtatute; and had the preſent caſe reſted wholly on the 


common law, it ſeems that no new 1 1 to have — granted, 
for 
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any 
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_ office determined at the end of the year, and therefore it ſeems that | 
it would have been a void election where the adjournment was 


for able peſore theo L Geo. c. 4. was taken to be that the mayor s 


ae to day after the en piration af his office, eſpeeially where it . 
4 is done wirken eiii 990 OWE WIR | ; 
is done with: f 


- - — 
* 


Sat chert Geb. e, 4. was madle to remedy ſuch inconveniencies; 
| and on that act it ought to he tried again. 1 102 $10 


It ſoems indeed it ought to have been the original intent of that 
act to enable corporations to go to an intire new election on a ſub- 
ſequent day, Where no election bad been begun before; but not- 
Withſtandisg, as this, is a remedial Jaw to prevent inconveniencies 
 arifingdrom new elections of annval officers on the charter-day, if 

ithe wards of the act are large and general enough to, comprehend 
the continuing of elections begun on the charter-day, but not com- 
-pleated - within that time, as tbe miſchief is the ſame, the court 
ought to give a liberal conſtruction to them; the act ſays, that 
Where by any accident or default whatever no election ſhall be made 
an the charter-day, they may proceed to an election on another 
day, Cc. Upon this ſuppoſing the mayor had done wrong in ma- 
King a voluntary adjournment, the wrong acts of officers were part 
of what was intended to be provided againſt by this act. 


Another objection is, that the adjournment was made be- 

"tween: the hours of eight and nine, inſtead of ten and twelve: As 
but this mention of hours in the ſtatute is certainly directory, and 

nat reſtrictive, and intended to prevent ſurprize by beginning at in- 

convenient times; now as to what appears en this record, there is 

no pretence of ſur prize in the preſent caſe. 


tei 1A 


Rolls Abr. The caſe of Lanſdown, that corporation choſe their Arher to . Et. — 4 


-officers eight days after the charter-day, and adjudged good, for-. 
that the day was only directory. wht | | ] | 
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Tze net ohjection is, "that the mayor, whoſe office had expired 
the day before, preſided at this election, and did that appear on the A 4. auer % 
face of the record, it would be a ſtrong objection in Favour of the 


* 0 _ 


proſecutor ; | but It does not, therefore the whole matter not appear- 
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ing upon the record. Tt ought to go again to trial, that if the jury 5 
e find a ſpecial verdict, the facts might come more fully before 
the court. 6 ele | 


. As.to the ohjection, that it is pleaded to be an ęlection for the 
Year next enſuing, this may be, as it were, a technical year created 
by the act of parliament, as in corporations where the charter de- 

| | .termines 


| Eaſter Te erm 7 Geo. 1 


termines the "ie on Pres . moveable feaſt, he officers are 
nevertheleſs ſaid A NN 


27 8 i 
The thing that 

pm of law is not to be determined by juries ;"juries have a power 
y law to determine matters of fact only: and it is of the greateſt 
conſequence to the law of England and to the ſubjeR, that theſe 
powers of the judge and jury are kept-diſtinQ; that the judge de- 
termine the law, and the jury the fact; and if ever they come to 
be confounded, it will n mr 

mo wh n 0 | 


be verdict given in * alen — * way en the defen- 
dant on a writ. of error, ſince for any thing that can appear to a 
ſuperior court, the jury might have found their verdict on this, that 

the defendant had not the majority of votes: ſo that though t the 

law ſhould be with him, 1 is 5 ene ue as hap * 2 mT 
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The court concurripg in opinion, a = "trial was DEE? on the 
common rule of bumeer ala. N | af 
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C tiff not having notice of the bail, and that or Wan we: Tat 
in bail to the — pe N 2B 
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reer 
Reſolved, That ing notice e under the party s door i is in no caſe 
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That * notice bould not ** given to plaintiff of the bel, 
yet if after the bail is put in he — notice of it, and makes in- 
quiry after the perſons, and declares himſelf atisfied enn thaw, it 
MAT e ment notice N a + of 
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againſt the fame Defendant. Nt 


Privilege of © 
parliament, 
arreſt, witneſs, 
&c, 


ROUED 10 B. R. May 1”, T7%4 . and again before eleven 
of the Judges, Mr. Baron Carter being abſent from that ar- 
gument, in Serjeants Inn, May 2 3: 


4 The 


governs) ce in -this catdtinination. is, that the 
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was out. was likewiſe charged in aſp with ſeveral declara- 
tions} The defendant removed himſelf into B. R. by habeas corpus. 
(The return was produced in court to ſhew that he was a member, 


— . 


The ſum of the arguments made uſe of was as follows: 


Serjeant Chapple, ſerjeant Darnel, and Mr. Strange, for the de- 
feadants , | 


| That there are three principal points in queſtion : 1, Whether 
the defendant is intitled to any privilege, and what it is? 24h, Sup- 
poſing he has a privilege, whether it appears he was taken up within 
time of privilege ? 34% Whether he applies to the court in a pro- 


per manner in order to be diſcharged ?_ 


after the diſſdlution of the parliament, was never before controvert- 
ed; the reaſon that was the foundation of privilege till ſubſiſts, 
ſince it is but juſt that perſons who have neglected their own pri- 
vate affairs for the publick ſervice ſhould be ſecure from arreſts, till 
they return to their reſpective habitations, where they may better 
provide far the ſettling their affairs. That there is no difference 
between proragations and diſſolutions, may appear from this, that 
proregations are hot nigh of the ſame antiquity as parliaments ; two 
or three new parliaments being ſometime called within the ſpace of 
one year; and there were very few prorogations before the time of 
H. 8. This privilege ariſes Say preſcription, and therefore mult 
have been the cuſtom. in caſes of diſſolution, which only is antient 
enough whereon to found a preſcription. Lord Cote in his treatiſe 
of the court of parliament ſays, that preſcription has made this pri- 
vilege manifeſt to all perſons. In judge Alkinis argument about 
the power of parliament 38. it is ſaid, that there is a privilege 
both for e parliament and returning from it, laid down 
by pteſcription. he ſtatute of 6 4 8. c. 16. which enacts, that 15 
ARS | — member 


* _” © th CO #166 ain | 2 Barnard. 
writs of capias out of the Common Pleas and /atitats out of B. R. B.R. 4 2 


within three days after the prorogation, and two days after the diſ- 2 Stra 987 Se. C. ate Holy | 
ſolution of parliament; before the time 'of privilege, as he alledged, 22 4. 3:9 
hex 


Ln ME Ca 2 


and affidavit made that he continued ting til the end of the par- L . 
Tament). The Judges of B. R. having conferred with the re of . u . L. 


the Judges, it was ordered again before them all. ought 


As to the firſt point, that members have ſome privilege redeund: 


* * — —u: — — — ; 2 | | | — 
| Wer nid "ot BY. wie « - 6 cul Ver Wile ack <8 "a. 
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The ſtate of the caſe was as follows: 
A motion was made in B. R. to diſcharge the defendant obn Com. Rep. ** IA art 
on . Mr | * E 444. pl. 204. art 
Pitr, Eſq: out of | cuſtody, becauſe he having been membef for {57.7 Rep. + 
 Camelford in Cormuall in the late parliament, was arreſted by ſeveral 150, 342. F Au. . 
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penſis ad propria redeundo. 4 Inft. 46. it is ſaid that wages are due 
weniendo, morando & exin' ad propr* redeundo. 4 In. 192. thete is 
a writ for levying wages for a time before and after parliament. 
Scobell in his memorial of the orders, Oc. of parliament ſays, that 
members and their neceſſary ſervants have a privilege from arreſts 
eundo, morando & redeundo, fo. 10 & 88. In the fame book 108. 

it is mentioned that one Mr. Martin, 4 member of the houſe of 
commons, was taken up twenty days before the meeting of the 
parliament, and diſcharged" by order of the houſe, and that they 
came to a reſolution, that that houſe was privileged from arreſts for 
a convenient time both before the meeting and after the diffolution 
of the parliament. In a treatiſe about the manner of holding par- 
liaments by En, formerly clerk of the parliaments, it is ſaid to 
be clear that ſuch privilege has always been allowed: and a caſe is 
there mentioned of Sir Thomas'Sherley a member, who was taken 
up four days before the meeting of parliament, and was diſcharged, 
and the houſe came to the fame reſolution as in the former caſe. 
And indeed as the houſe of commons had always avoided fixing any 
certain number of days for the duration of their privilege, left they 
might ſeem to curb the fame, it is difficult to ſay exactly to what 

time it extends, but that they only infiſt upon'a convenient time; 
the Peers indeed have by an order of the houſe ſettled their privilege 
to twenty days before and twenty days after. In a preface to a 
treatiſe concerning the antiquity of parliament, written by Mr. Juſt. 
Doaderidge and others, there is mention made of a' member of the 
commons, who falling fick juſt before the rifing of the houſe,” and 
continuing ſometitne, was arreſted about fix weeks” after, and al- 
' lowed his privilege. . In Scobell's memorial above mentioned, fo. 
110. it is faid to Nee bez laid down by the houſe in 1640. that 
every member has a privilege of fifteen days before and the like 
time after the fitting of the parliament, The caſe of Tor pe the 

Kati — ſpeaker, 
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ſpeaker, arreſted in the time of H. 6. which was ſo ſtrongly inſiſted 
en by the other ſide in che argument in B. R. is taken notice of in 
Moore 346. and it is ſaid to be during the interval of parliament, 
but is not mentioned how long it might be in that interval. Be- 
fides, Thorpe was arreſted at the ſuit of the Dake of York. 1 Brownl. 
91. a privilege of forty days is alledged and not denied, though in- 
deed the court gave judgment againſt the defendant, but it was upon 
another point. In 2 Leu. 72. and 1 Sid. 29. in the caſe of the 
Duke of Athol and Earl of Derby, it is ſaid that ſome Lords being 
conſulted, ſaid that they inſiſted upon twenty days before and after, 
but that the commons had always claimed forty : that in Brooke, 
tit. Privilege, where the words are, that they have no privilege 
tempore vacationis, ſed tantum ſedente curia, they are only applied to 
ſervants; that there never was any doubt but that a member being 
taken upon meſne proceſs had a right to privilege, though it was 
ſometime a queſtion where he was taken on an execution, leſt the 
debt might be loſt; but that now it is eſtabliſhed even in theſe 
caſes, 2 Ed. 4. 8. Moore 57. Latch 48. Dyer 59. 1 Jac. c. 3. 
even witneſſes, juries, and barriſters at law, have a privilege eundi 
& redeundi to and from the courts where their attendance is re- 
quired. And in Raſtall's Entries 158. there is a writ for diſchar- 
ging even the ſervant of a juryman, and it is much more reaſonable 
chat a perſon attending the high court of parliament ſhould have 
this privilege than one attending the lower courts of juſtice. 


As to the ſecond point, it cannot be ſuppoſed that the convenient 
time for freedom from arreſts was expired, fince the parliament was 
prorogued only the 17th, diſſolved the 18th, and the defendant was 
taken up the 2th of Abril: and it cannot be ſuppoſed that three 
days are a convenient time for retiring into the utmoſt parts of the 
kingdom for which this gentleman ſerved, and where his habitation 
muſt -be ſuppoſed to be, and all his concerns, papers and vouchers 
lie ; neither can he be imagined to have ſettled his affairs in town in 


high court of, parliameat ought not to be reſtrained in ſo ſtrict a 
manner as that of a witneſs ſubpœna'd to attend a court of juſtice 
but yet even in the caſe of a witneſs it has been determined that a 
- {mall deviation from the road ſhall not be a forfeiture of his privi- 
lege, as he may do it to provide ſuſtenance or a horſe for his 


town the day after, that ſo ſmall a delay was no forfeiture of his 
; Privilege. Sh | 


As 


ſo ſhort a time as the ſpace of two days; that the privilege of the 


Journey...;: Brooke, title Privilege 4. and it was adjudged, Tin. Gilb. Caf. 
13 Ann. in the caſe of Hatch and Bliſſet, where a witneſs who had 3 
given his evidence at the aſſiſes at Vincbeſter was arreſted in that ! 


o8, 
Bac. Abr. 
26. 
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way, but the court required à certificate of his being a member. Ia 


no further wut repoſed 
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As to the third point, they apprehend they apply for relief in a 


proper manner, as of late years many things have been done by 
motion in ort for the expedition of juſtice, hich were formerly 
required to be adted with grtater ſolemnity; in many cafes' where 
parties were formerly put to bring their aut 'qnerela they are now 
relieved on motion. Perſons arreſted on a , and ambafſador's 
ſervants," are diſcharged on motion, ſo as the witneſs in the above 


mentioned caſe of Hatch and Bier. 1 Sid. 42. Sir Richard Temple 


defendant in a trial at bar in C. B. moved that court! to put off 
the trial, he being choſen a member in the enſuing parliament, 


there no objection 


„ 


made that it could not be done in a ſummary 


this caſe the retura is laid before the court, and all the ſatisſactioh 
given of his being a member that it can receive; that the neceſſity 
of the thing requires it to be done in a ſummaty way, fince very 
great inconveniencies will attend the determining it in the manner 
of a plea, for the defendant muſt remain in cuſtody a long time be- 
fore it can be tried, which will elude the benefit of privilege, and 


bring Him into the ſame difficulties which that was eſtabliſhed to 
prevent. That indeed no can be ſhewñ of a member of 


parliament being diſcharged upon motion, but that muſt be, be- 


cauſe no one was ever before ſo hatgly as to arreſt a perſon intitled 
to privilege of parlament in fo ſhort a time after the diſſolution. 
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That in the caſe of the plaintiffs im theſe ſuits there is no urteſt, 


they having vnly charged him in cuſtody by delivering» declarations 
to the tor 7. * 1 n nen 100; 
* 24 I 1 


As to the firſt point, Whether the defendant is intitbod to privi- 
lege aſter diſſolution; that indeed a cafe had been cited, which 
aſcertained the privilege of peers, but as to that of the houſt of 
commons there was ſuch variety in the caſes cited, ſuch uncer- 
tainty in the times limited,” that they could by no means be ſuffi- 
cient grouads whereon to found a legal pteſctiption; that they ap- 
rehend there remains no privitege from arreſts aſter the diſſolution, 
ace the reaſon which ſerved for firſt creating it ceaſes; as there is 
& in them; nor has the publick any further 
concern of intereſt in the ſecurity of the perſons of them that were 
before their repreſentatives ; and ceſunte cauſa ceſſat ect. That 
privileges of this nature ought not to be favoured nor extended, as 
they hinder the ſubject from recovering his natural right. That 
prorogations were much elder than the time of H. 8. as may be 


I * ſeen 
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Se 5 7 K. 4. c. 15. 7 N 4. e. F | 
** is ſaid, that purliaments bad been divers times prorogued. 
Ad 1 HML. f. c. u. that the uniſorm language of the books is, that pri- 
wilego is allowed peadeyte pariumento, & fedente Curia. 4 bift. 48. Dy. 

60. Brooke nile Prividege, nl. bb. Cotton's Records 596, 701, 704. 

In Judge iu argument 42: a wiit is mentioned that the mem - 
bers dan in parkamento murantur arreftars' & implacitari non de- 
dent; the judgment on that writ has the ſame words. Hacerils 
modus tenendi Parl. 63, $08. it is ſaid thate the parliament does nat H α fe #< 
allow a privilege from arreſts tempore vacationts, ſed tantum ſedente e 
Curia. 'T be Bone bock mentions that Thorpe ſpeaker of the lower 
houſe in the tics of H. b. was taken in execution in the time af 
vacation, and che Souſe on their meeting preſented a petition to the 
and houſe df lords, that their ſpeaker might be reſtored to 
them; and the /* — dees being afked their opinions, the f pealthr * 1 The truth 
Was not retned, but 4 new one choſen. in * . 

adorn 7 , r ue of the fame aparte 48 Hackwell, Judges avoid- 
that-privilege is allowed only during the fitting of the houſe. 4 Inf. ed giving any 
F. 4 wit ig mentioned to be on the — hy chat members fi. dhe nn its 
mall act be wrreſted | it garliamentum durauerit. 1 Brownlow determination 
9. ig argument aguinſt che defendant rather than for him, fince eff ui. 
A w given againſt-the perſon alledging his privilege. The cafe 1 

aited from Lev. 7a. is che caſe of a pee 


ca P — 


r. That the ſtatute of lorged only 
H. S. a6. ahich has been mentioned, can only thew that mem- n partia- 
bers were intitled to provilege during the ſeſſion of parliament and 1; Co. 64. 
while wages were allowed, it -canndt be ſaid chat he's olaimed them 
forty days 1 and forty days after the fitting of the parliament ; for 
a 4 . 46. mention is made of a writ directed to a corporation to 
pap their burgeſſte dbeir wages, wherein the whole allowance given 
eunds, mando, during the * eons, and redeundo, during the ſeſ- 
Mons, is but for twenty-one days. There is a caſe mentioned in 
the fame book, uhat a parliament being called, and diſſolved by the 

King's death, juſt before the fitting, it was doubted whether the mem- 
Hers were-intitled-to any wages at all; and it was put upon this, that 
came -hould be ſhewn for it ; nite? porn r that 
uny one was found. . That if no ent can be ſhewn for privi- 
lege after the difſolation, it is a Rrong preſumption there is none. 
But ait & a member of parliament. was mts as a ' 
n and baron Cumyus refuſed to diſcharge him. 


— point, that he ſhould have a privilege for. a con- 

venizat time. in een, yet he has not ſet forth in 5 this — 

| he was: n even preparing to return to his proper habita- 
tion : but one affidavit ſwpear chat his conſtant habitation for two 

years laſt paſt has been wwichin four miles of Lenden, 1o that three 

3 un was above a convenient time : — it is plain he did not = 
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ſto have brought his writ of privilege, or to have pleaded it. Dyer 


| 


other fide, the court would not grant his motion, as he only made 


© that legal diligence in returning that he ought to have done, ſo that 


it lies wholly at the diſcretion of the court whether they will diſ- 


461. Dyer 295. pl. 47. Sir Henry Finch, ſpeaker of the houſe. 


5 


charge him or not. Witneſſes attending a trial have the ſame, pri- 
vilege from arreſts as members of parliament, and yet no precedent 


can be produced in which a longer. time was evet allowed for their 
ſtay after they had given their evidence than till the day after. The 
caſe in Brooke, which ſays a ſmall deviation ſhall be no forfeiture: of 


privilege of a witneſs, is a ſtrong argument that a greater deviation 
„ 


in $15 41 Has A Wl 1 IH » I-62: 

As to the third point, That as no caſe has been cited in whigh 2 
member of parliament has been diſcharged on motion, it is a. ſtr 
preſumption no ſuch thing ever was done. That he ought either 


597 in the caſe of a member of parliament taken in execution, a 
writ, of privilege. is mentioned as a proper remedy. Aoore 340. pl, 
of 
commons, wrote a letter to the court of King's Bench upon the 
arreſting of a member of parliament, certifying that he was intitled 
to privilege in order to his diſcharge, but the court would not 
allow it, for that a ſpecial ſuper/edeas ought to be ſued out, reciting 
his privilege as a member. LZatch 148, 
Ney 83. In the caſe of Sir Richard Temple, Sid. 4a. cited by the 


affidavit of his being a member, and demanded why he could not 


1855 his writ of privilege. 1 Kebie 3, 13. Salk. 512. A peer 
being arreſted, inſiſted to be diſcharged on motion, but the court 
were of opinion they could not do it. Cartheuw 131. Lord Salſ 
bury's caſe is applicable to the preſent. The reaſon why witneſſes 
and barriſters at law are diſcharged from. arreſts upon motion is, be- 
cauſe it is a contempt of the court on which they attend, and it is 
commonly done by Judges, of Ni prius, and not by the court 
whence the proceſs iſſues. Ambaſſadors ſervants: are diſcharged on 
motion, becauſe the fat. 7 Ann. expreſsly enacts, that all proceſs 
againſt them ſhall be void. The fat. 1 Geo. 2. which privileges 
ſeamen from arteſts in ſuits under ſuch a ſum, impowoers the court 
to diſcharge them on motion. The ſame proviſion; there is in the 
act againſt mutiny and deſertion; which ſhews it to be the opinion 


of the legiſlature that they could not be relieved on motion without 


that clauſe. That a writ of privilege is an æxpeditious way, which 
Can, cauſe no failure of juſtice, Attornies are never. diſcharged. on 


motion. Sab. 544. An attorney of the C. B. ſued in B. R. apply- 


ing to the court for a diſcharge by way of motion, was ordered to 
bring his writ of privilege. Comberbach 49. 2 Vent. 154. The: pro- 
per application is ſaid to be by way of ple. 
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bb Laſtly, That it is ſubmitted to the judgment of the court, 'whe- 7 


ther or no the defendant by removing himſelf into B. R. by habeas 
oe has not ſubmitted to the juriſdiction of the court, and be- 


| come à ptiſoner by his own voluntary act. Dyer 33. A clerk in 
_ Chancery was taken in execution in C. B. he fued out a ſuperſedes 
to the ſheriff” quia .executro' improvidè emanavit, and afterwards ſued 
out his writ of privilege, but the court diſallowed it, becauſe they 
were in pofſeffion of his plea coming from his on- ſelf, but ſaid that 
had he not entered ſuch a plea his privilege ſhould have been allowed 
him. 2 Nall's Abr. 69. ' Brooke, title Privilege. The clerk of the 
Hanaper was faced in the Exchequer, he imparled, and afterwards 
ſued out his writ of privilege; but per tot cur”, he had loſt the 
ad vahtage of it, becauſe he had imparled, and by that confeſſed the 
zutiſdiction of the court. 4 Sid. 29. Lord Ward pleaded his writ 
of ptieilege after itnpatlance, and the court would not allow of 
e r 


Setzeant Obapple replied, That the acts of parliament cited, 
which allowed of application to the court by motion, ſhewed the 
. reaſonableneſs of the thing. 


That as to the objection that the bringing the habeas corpus was 
”a waver of the defendant's privilege, and that there was no arreft 
in the caſe of the plaintiffs, he had neither pleaded nor imparled, 
whereby to admit the juriſdiction of the court; that he was taken 
by ſeveral capiass out of the C. B. and two latitats of B. R. before 
the charging him in cuſtody with declarations, and therefore if the 
arreſts appear to be illegal, the declarations muſt fall likewiſe as 
grafted on a wrong. That he was taken on thoſe latitats, &c. 
before the bringing of the habeas corpus, and that it can never be 
interpreted, that removing oneſelf from a worſe priſon to a better is 
a ſurrender of oneſelf into cuſtody. That nothing is more common 
than for perſons under illegal arreſts to ſue out this writ in order to 
their being diſcharged. | 
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Curia, May 27. Hardwicke Ch. J. delivered it in B. R. as the 
unanimous opinion of the 11 Judges who were preſent at the argu- 
ments, that the defendant was intitled to the privilege of parliament 
redeundo ; that it was not neceſſary in this caſe to determine to what 
time it was limited, for ſuppoſing it to be only for a convenient 
time, the defendant was arreſted within that convenient time, he 
having been taken within three days after the prorogation, and two 
after the diſſolution of the parliament, and that conſequently his 
perſon ought to be diſcharged in a proper and legal manner : but 
that the remaining queſtion is what is that proper and legal method, 

2 | whether 
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Patulr 12354 Nerz Lord Chief Hie. 


Sir FRANOTS Pa Gx, Knut. 
Sir EDMUND ProBrN, Knt. 
WILLIAM LEE, Eſq; 
Joux WiIIESs, Eſq; Attorney Send, 
Doprzr Rypts, Eſq; Solicitor General. 


6 | Juſtices 


Holiday and Pitt, &c. 


\HE defendant petitioned in Chancery, purſuant to the Ante 28: 
opinion of the Judges, for a writ of 2 e directed to 

the juſtices of B. R. to diſcharge the defendant out of 

the cuſtody of the marſhal of that court; the Lord Chan- 
oth Talbot ordered it to be moved in court, and 100k to him the 
aſſiſtance of the Maſter of the Rolls. 


But the affidavits of notice to the ſeveral perſons not t being ſuffi- 
4 cient, the matter was adjourned. 


And the Lord Chancellor took notice that the writ which the 
- defendant prayed, was drawn up in order to diſcharge him not only 
from the faits recited in the writ, but from all others whatſoever, 
-whereas he might be. charged. with others ſuits than thaſe in B. R. 


2d, That the form of the writ which they a varied 
from the common form; that they had road that members of 
parliament had a privilege. of retutning, but as to their on caſe 
— laid that the defendant\was preparing to return; that the writ 


Tecited 


Trinity Term 5 Geo. 2 2. 
— — 
recited only, that he having been arreſted was ſince charged with 
ſeveral declarations ; whereas it might be material to mention the 
_ ſeveral times that he was charged with each, for that he might be 
charged with ſome ſince the time of privilege, and that it would be 
a matter of à very different conſideration, and very doubtful whe- 
ther or no thoſe with which he was charged after time of privilege 


ought to be ſuperſeded; his Lordſhip added, that this was a _ 


ſtion of as N pony as perhaps. ever was. moved, 

- The Maſter of the Rolls aſked the W for the duſondine, 
whether they took this remedial writ to be in the nature of an ori- 
ginal or judicial writ ; they anſwered in the nature of an original; 
wheteupon the Maſter of the Rolls told them they muſt then look 


for it in the Regiſter, or elſe conſider whether the: fat. of Weſtm. 2. 


which gives a writ in e caſu extends to the e caſe. 


The 8 for the defendant finding theſe diffcuttiew ariſe as 
to the obtaining a writ of privilege, -applied to the .court of B. R. 
for the opinigm of the twelve Judges upon that point which re- 
mained undetermined, viz. whether the defendant could properly 

be diſcharged by motion on affidavit. '/ 


-The twelve Judges met again in order to take this point into 

conſideration, Mr. Baron Carter, who was abſent. from the former 
argument, being then preſent ; and on July the 3d 1734. Lord 
KHrdaicl declared in B. R. 


What by the opinion of ten of the Judyes againſt two, the de- 


« fehdant; as Ons law: now 1 is 2 to be ha, on 
motion 


ernennen 


The two d geden 0 diſſented were wee 1 Chief Baron Rey- 
wh and Mr. Baron Thompſon; the former was only doubtful whe- 
ther it could be lawfully done or no; the latter was more inclined 
to a poſitive opinion that it could-not be done. ne v9 7 

The main points on which the ten Judges founded ther opinion 
"are as follow: * . 8077 


; There are two ende tee $ in ** is 957 if, How the 

law ſtood: as to this point of diſcharging on motion before the 
Lat. 12W. 3. c. 3. And 2dly, Whether that ſtatute has made any 
— in i the law as to this Point, an What alteration." | 


* 


ern 18 7 


A5 to the firſt, All the Judges of England are of opinion . 
bene the /ar 12W.3. the regular method to be taken by a 
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member of -partjiament arreſted within time of privilege in order to 
be diſcharged by the courts of Weſtminfler was to have ſued out a a 
writ of privilege; that writ was a ſuperſedeas to the action. It 
might be, and generally was pleaded as a fuperſedeas ; and in the 
inſtances in which the privilege of parliament has been pleaded, 
the judgment of the court is prayed j cauſam cognoſcere velit & de- 
beat. In Prymne's Regiſter of parliamentary writs there is a chapter 
concerning this, page 660. And though this reaſoning is not quite 
right, yet it is a very uſeful collection, for he has printed verbatim 
moſt of the records relating to this purpoſe. Thus the matter ſtood 
ieee, e inte 


As to the ſecond conſideration, whether the ſtat. 12 V. 3. has 
made any alteration in the law as to the matter of diſcharging, the 
ten Judges are of opinion that it has made two alterations ; 1½, 
That it has taken away the old plea to the juriſdiction of the court. 
And za), That it has made it illegal to arreſt the body ef any per- 
ſon having privilege of parliament. Pe | 


As to the firft, it enacts that any perſon may commence and 
proſecute any ſuits againſt any peer of this realm, or member of 

the houſe of commons, from and after the diſſolution and proroga- 

tion of parliament or adjournment for above 14 days, till a new 
parliament ſhall meet, or the ſame reaſſemble, any privilege to the 
contrary notwithſtanding. The intention of this clauſe is only to 

abridge the privilege of parliament. Then follows a proviſo, that 

this ſhall not extend to the ſubjecting the perſons of members ha- 

ving privilege to arreſts. And then is an enacting clauſe, that any 

perſon ſhall have ſuch proceſs out of any court of record again 
perſons having privilege of parliament, as they might out of time 

of privilege. And then it concludes negatively in this manner, 

but shall not impriſon the body of any knight, burgeſs, Ce. 

during privilege. The conſequence of this act is, that it has 
made it lawful to proceed againſt any member after prorogation, Cc. 

= during time of privilege; therefore they cannot plead to the juriſ- 

W diction, whether the court ought to proceed in that action, fince by 

this act an apparent juriſdiftion is given: nor can they plead in 
avoidance of the writ or proceſs, or capias or latitat, for that would 

be only in abatement ; nor is there any inſtance of ſuch a plea, if 

not given by act of parliament. In the caſe of Widdrington and, parnarg. 
Charlton, Fil. 12 Ann. where a man was brought in on an appeal B. R. 348. 
by erroneous: proceſs, it was determined that as it was only to bring 4 80. 
him in, he could not plead to tlie proceſs, though he might to the; Tr. A. 
juriſdiction or action. 7 * | | Rep. 570. 


_ - Therefore ſince by this law perſons intitled to orivilege of parlia- 
ment cannot have the old plea to the juriſdiction, the queſtion is, 
how 
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7 30 
how ke 1 . this eaten & ; and the tep Jo dges 
are of igen cha it may * dorie' by motion, and Ache elpe- 
cially upon this, that the — has now made the.e of. this 
-- proceſs by-arreſt- of the body itregular and Ille FI 4 Aa . 
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b a haydone two ings , It has made a be ug 
beceding againſt perſons having privilege of parliament mmons 
Lad diaet dpi, Sc. 24 „ K Hats ma Frey no 15 Baving 
-privilege ſhall be a E. or Fin priſoned. Theſe laſt are neg 5 — 
Words. They have alſo made this ers art of a general i of 
parliament, of which: the courts of lau muſt take n and 
ihbtefore do not neceſſarily want this privilege to be cefſißed to 
them by writs as they did formerly. At that time this vilege 

-was'ohly founded upon uſage, but now it is part of 4 wr Py 

_ tute/\- Bot though the courts of law take notice of ns 17012 
Mam hp take no notice of the perſon of the member till i & 
r to them; and this is properly done by the perry 
inthe -preſent caſe. In Sir Richard Temple's: caſe, ae 1 
192. T. Raym. 12. Keb. 727. the court told Sir Richard he muſt 
eee eee or piead his writ of privilege. Veh. 298. 
Lady Huntingdon, was diſchatged out of cuſtody on motion, 2 70 
he was called in the writ by the name of Counteſs of Hann 
. alk. $12. Lord Baubury' s caſe, a latitat was taken out” mp 
[him by the name of Charly: Kentables; Efq; and the court "Laid, that 
they would have diſcharged him on motion had the writ run in the 
Iname of Lord; and Holt Ch. Juſt, further added, that had his one 

chip over been called to patliament the court would: have difc 
' 2 on motion. This imports that had any matter of tecord Won 
thewn, it might have been done on motion. In C. B. in the time 
Forteſe. Rep. of Lord King, Lord Merdington's caſe, his Lordſhip a Scotch Peer, 
165. = aſter the union enjoying the privileges of an Engl 4 was 
FP owe e e e the ma ane to ** his Le amp. 


= way * 
i #7 1 Mas eee % 7 


Int 3 Therefore "pt gow: aoperaring e of 3 as the return of 
the: Writ is, that he was a member of parliament, it is brought” to 


| : , 
nad „ — pv — — <> 4 3 * 
3 * K SEE, a 2, * Sona 4 46 * * 1 
— * Pl * 2 (<4 + * — 
+ = 
* 
- s 
1 


—Y 


X the. caſe of a perſon arreſted in an illegal manner, and may be cm · 


pared to the caſe of an arteſt on a Sunday; there the party cg 
pot to plead in avoidance of the writ, but is diſchatged”b 
tion ; as in the caſe of ambaflador's ſervants; where in the act there 
"3 only a declaratory clauſe, that the proceſs halt be void: amt the 
Lok is always given the moſt ſummaty benefit of it by being diſ- 
charged on motion, though the motion is never made to quaſh the 
| ;procels Thus as to the acts againſt frivolous and vexatious arreſts, 
which enact that no perſonſhall be arreſted for a debt under 10% 
ee iſſuing out of any ſuperior court, they iaſtitute a new 
| manner 
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manner of proceeding by ſerving.the defendant with a copy of | pro- 


ceſs; if a perſon is arreſted the court diſcharges him on motion. 


” 


On this conſideration the ten Judges were of opinion that ſince 


the flat. 12 M. 3. this is an illegal and irregular arreſt, and there- 


fore the defendant is proper to be diſcharged on motion. And that 
it is diſcretionary in the court to proceed either to diſcharge his per- 
ſon on a writ of privilege if brought, or in the. manner now taken ; 
and this is but ſimilar to other caſes in the law, as of witnefles, 
jurors, or parties to ſuits; the privilege on which they are diſcharged 
is the privilege of the court whereon they attend ; and antienth 
writs of privilege iſſued out in theſe caſes; a great number of which 
may. be ſeen in Raſtalls Entries. And though in thoſe caſes a 
writ of privilege may be brought, yet it is likewiſe the long eſta- 
bliſhed courſe to diſcharge them on motion. When this is done by 


the court on which they attend, it is as their own privilege ; but 


when they are diſcharged by the ſuperior court whence the proceſs 
iſſued, it is by taking notice of the privilege of the courts below. 


In the caſe of Hatch and Bliſſet mentioned in the argument, the 
witneſs was not diſcharged by the judge of aſſiſe, but the next term 
a motion was made in B. R. to diſcharge him, and this court took 
notice. of the privilege of the court of Ni prius; and this is as 


ſtrong a caſe as that privilege was not certified by any matter of 


And the ten Judges are of opinion, that by putting this conſtruc- 
tion on the act of 12 V. 3. they make it the moſt remedial and 
eaſy to the party. "18 . 


His Lordſhip added, that as to the matters inſiſted upon as a 
waver of the privilege, the court could not take notice of them; 
but that they being by way of private contracts between the parties, 
if they are broken, they muſt take their remedy another way. 
That it has been generally held that no waver of privilege is good 
but under hand, nor was there ever known any waver of privilege 


againſt the perſon, but only to give a power of ſuing. 


The court was of opinion that there was no occafion for a ſuper- 


ſedeas in this caſe, as the marſhal is an officer of the court, and 


therefore ordered a rule to be made for the diſcharge of the defen- 
dant out of cuſtody, upon filing common bail. 2 
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MM The King and White and en, l Mw 
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OVED for an anal againſt the defendants, ables 
of Scarborough, for not obeying the Chief J. atier s, Warrant, 
direfted to all conftables n Fan to arreſt A OP 1 


* " 
% 2 : 
| 
— * * . : . L 
75 45 


"NM cur': The Judges of this court have power 
t be executed by all conſtables, Cc. throughout « jp 


And diſobedience to a Judge's, warrant is a contempt. of the 
'  <6urt; and ſuch a conterpt as the court will take notice of by way 
of attachment. 1 


11 41% 
$73 If 


The King an Ellames. 1 
Als he Hit. ken . a desc! 


3 . l 
ER, 22 dation wes rence an d pen of e ages Er bst ts 


amend his plea after joinder in demurrer, and the . 0 
3 ſet dawn in the | paper tt to be argued, "IR er 


Quo war- An informative in the nature of a gu warranto was La 
rano. againſt the defendant to ſhew by what authority he acted as mayor 
2 8tra. 976. Gf Cheſter: By the charter of that city granted them by H. J. all 
the citizens inhabiting in the city, ſuburbs and ham lets thereof, have 
a power to nominate two perſons, out of whom the court of alder 
men chooſe one for mayor. The defendant in his plea, after re- 
citing this part of the charter, ſet forth that he was nominated by 
the major part Ee of all the citizens, without adding inhabiting j in the 
city; Ge. ſo that the plea might comprebend not only the reſident, 
but alſo foreign burgeſſes who had no right to vote in choofing the 
mayor. The proſecutors joined iſſue as to part, and likewiſe de- 
murred as to the reſt, and the defendant joined in demurre frer ; and 
the cauſe being ſet down in the paper, 3 to amend bis Plea, 
and to make it conformable to the charter; affidavits were read cba 
the plea was not put in, in the manner it Was, purpoſely to A 
d but that it was merely : a cviſtike of the counſel. / 


414: Ft 110 


The neollievichs ſhew e why it ould not be Ae 
There were a great number of caſes cited on the motion, but they 
are all taken notice of by one Ade or other in the preſent argument, 


Mr. 


Knü 
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NI. Beg. Nr. Parker, Mr. M and others, thew cauſe 
a the amendment. 


That in amendments the court Has always gone by ſome one of 
the following rules; either that there be ſomething to amend by, 
of that the fault ariſes metely from the miſpriſion of the clerk, 
tht ne trial be loft. Another rule is, where the defendant wilfully 
pleads a bad plea in order to injure the plaintiff, the court will 
amend it on prayer of the party injured. Another where the action 
-wowld be en rhe loſt. That the preſent caſe has none of theſe 
roquiſitds, 


Thut ans all the caſes · cited by the other Nde upon the mHotlon 
in order to juſtify this amendment, there were not above two con- 
.cerning informations in the nature of quo wwarranto's, and moſt of 
them were elvil cafes, not in the leaſt partaking of a ctiminal na- 


ture, and therefore not applicable to the preſent. 


That they may ea be ae from the prefen ae * 
are as follow. | 

2 fg 

The geft cafe was that of The Ki and Sir Hum. Tufton and Sir 
Jobn Afbley, Cro. Car. 144. on an information in the nature of a 
quo wurrumto, wherein the entry of a judgment was amended, The 
eaſe was this, judgment by diſclaimer as to one charter was entered 
by conſent ; bit the clerk entering the judgment had made the diſ- 
claimer general: however as the Pa per books were fairly wrote 
other wiſe, and the Attorney General certified it to be a miſtake, and 
-conſented to the amendment, the court ſaid it was merely a miſ- 
-ptifjon' of the clerk, and likened it to a ſpecial verdict, which may 
'be certified by the minutes of the clerk of the affiſe. But the pre- 
ſent caſe is extravagantly different, as there is no conſent, no miſ- 
Pane of the clerk, nor any thing to amend by. 


Nute (Will): 199. It is laid down as a role that the miſpriſion 
of khe elerk ſhall not Hurt the party, but that the errors of counſel 
cannot be een. | 
That in de caſe of The Queen and Symonds, Hil. 12 Anti. where See 2 Stu. 
an information” for perfury was amended after it had been filed, by 871. 
the affidavits whereorm the rule was made, there . ſufficient mat- 
ter to amend by. 


| The King and _ Eil. 1 Ges. 2. is'cited by chem as a ſtrong Barnard. B. R. 


A , where on an indictment for forgery, after trial and a ſpecial 31s 32, 142, 


2 Stra. 84 
- | verd &. R. 33 


1518, 
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Banker in 8 the coſe by certiorari, in order t to get. clear by 
arreſt of judgment, and therefore it was amended: according to the 


Ft Jodigment,; which was right * 


" They alſo ſo cited the caſe of Fae and Prone Poſeh. 1 a . 

an 1 for a falſe return to a; mandamus, , the plaintiff declared 

againſt the defendant by the name of Pons, and after .miſnomer 

leaded, leave was given to amend the declaration; but this was a 

| Civil ſuit, Crectet and Jones, Paſch. 12 Geo. 1. 2 Stra. 734.2 R. 
. m, 1441. leave was given to add continuances in the record: but 


that was by the continuances on the roll, and alſo was a * — 


The caſe cited from 3 Lev. 347. was an action againſt the hun- 
Jed for a rob ry, and the amendment there was given, ton a ſpe- 
cial reaſon, for had the plaintiff been put to diſcontinue, the Action 
bad been loſt, as the flat. ** Eliæ. c. 13. orders it to be proſecuted 


- Stra. 893. . 


_ 193. a3! the plane declared 29 that the Meera was in 
2 B. R. the Duke of Marlboroug b in his life-time, and after joinder in de- 
murrer the court Kh liberty t amend by inſerting that he was 
ſince indebted to his executors, the plaintiff muſt otherwiſe, have 
bf her debt, for the. ſtatute 4 Latten would have taken place. 


$61 


2 Sera. * 7 The King and Charlkefworth, . 3 Geo. 1. an . for forgery 


See Andr. 14. was amended after the record drawn, and made agreeable to * 
affidavits on which the rule was made, there being ſomething to 
_ amend, 15 and it being a criminal ſit would have Perth Wel 


As for the caſe ſo ſtrongly inſiſted on of The King and Hughes, 
1928 was an information in the nature of a quo warranto; againſt 
bes defendant for acting as mayor of Liverpoole, and the defendant 
q ſaid in his plea that he was ſworn before a wrong perſon, and 
the record had gone down to trial, but was brought up again, 
leave given to amend by Lord Raymond after a long argument at bis 
cbm bers; that was only the opinion of a ſingle Judge; and was 
La on condition that the trial ſhould not thereby be delayed. 5 


ir the caſe of The King and Mayor of Chichefter, Show, 273 
was rather in their favour, 
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td Li6S from 2 Mi 107 an action on a falſe return of 
4" cher of pärliament on the fat. H. 6. where leave was given 
to {mend after ren in demurter, is a very looſe note, and an 
-an6nytnous caſe.” 
26/37 08 SIE D949 £) 
That as to the caſe of Wilks 600 Rich, it Med. 133. NY 
6 Anm. an action on covenant that the defendant would not A 
alter Mech a day, where the breach was aſſigned poſthac, Oc. and 
after Joinder in demurrer, and the cauſe ſet Jon in the paper” to 
be argued, leave was given to amend ; it was a civil ſult. 


* * 2416 12 OUEE Uh! es #53 4 L31--- 


"advantage of the miſnomer of a corporation by pleading it i in abate- 
_ nent, "4nd yet it was amended; there was no loſs of trial. " 


That in Brearecroft's caſe cited from 3 Lev. 344. the plaintiff 
oft his own trial, as was done alſo in the caſe of Chiſley and Becker, 
(cited in the foregoing caſe) which was an action for a falſe return 
e member of parliament on the fat. 8 H. 6. The plaintiff de- 
clared of an election by the mayor, bailiffs and burgeſſes, inſtead 
of the mayor, bailiffs, burgeſſes and freemen of Redford; and the 
- court gave liberty to amend after the record had gone down to trial, 
but Was Withdrawn, and the court moved the next term. 
AT; Of ode 
That the defendant had drawn an argument from 9 Ann. c. 20. 
tate that act extends the ſtatute of jeofails to informations in 
the nature of 920 warranto's, it muſt be from thence intended that 
they are civil ſuits. But the contrary is plain from thence, that there 


. 


. e er ſhews It no civil ſuit. AY EN 
FE Rt A. 
* That this proceeding wild evade the ftatote of 9 Ann. "which 
was partly made in order to try the right of annual officers within 
1 Fear. 
That Ry is a wia loſt; for though the array might poſſibly 
have been challenged, had the trial come on, yet as an aſſiſes had 
ans Fa over, the court would intend this trial loſt. 
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Gy The eaſe: of Sir John Poole, Poph, 128, Ae executors Wbt 


an action of debt, one only declared, and when the cauſe was ready 


for tfial, it -was moved to amend the declaration by inſerting the 


done Without conſent. 


1 
* 
80 


N In 


names of the other-executors, but denied, for that it could got be 


+ was need of an expreſs clauſe to that purpoſe ; and the fine ſet ! in * 


That in the caſe of Malmſbury 9 Ann. where the defendant took 2 Stra. 739- 
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In the caſe of The King and Clement, Popl. 144. in an inßbr ma- 


tion in the nature of a guo warranto the Attorney Genetal after 


three years withdrew his replication, and put in a new one, Where- 
upon the defendant moved to plead in bar de nouo, but denied: 


cur. In the caſe of The Attorney General and The Corporation of 


Trinity houſe," in an information in the nature of a quo warrants, 
Sid. 45 8. the defendants had liberty to amend their pſea before the 
joinder in demurret; but it is hou ſaid. mat bad ag Jn in de. 


murrer it would not have been granted. 


Contra Mr. Huſſey, Mr. Bootle, Mr. berg Mr. Nu 8 70 


5 hr and others for the amendment. 


j 

x 
N 
| 


_ the plea 


That as to the caſes cited from Peph. by the other fide: ond was 
where an executor. defired to amend by adding the names of the 


others; that would really have been making it a new action, and 
the plaintiff might as well have diſcontinued, which they carinot! in 
the preſent caſe. That as to the caſe wherein the Attorney General 


put in a new replication, there was no reaſon why the defendant ſhould 
plead de now, ſince that being precedent to the deplieatien could 
not be affeQted by the alteration of it, 


{| 


That a very light. or no anſwer had been given to all the caſes, 
and that there remain many more r:p0ſpoken to. 


3319 


The caſe of Moſtyn ang 7 in Scacrario. 3 G. 2. ig 0 Ager 
caſe than the preſent. It was an action on the caſe for the damage 
done by the ſmoke. of a ſmelting houſe: there was a demurrer to 
the declaration by a countty counlcl, 9 narratio Jaje. 1930 


Joinder i in demurrer, and the tial loſt, id * the canis! was 
ſet down to be, argued, there was an application to the court to 
withdraw their demurrer and plead to iſſue, and it was granted, be- 
cauſe it ſeemed that the defendant might have a good or upon the 


| merits. 


2 — 401. ent, 221. 22 trelpaſs * wette Sb plains 
tiff's.cloſe, the defendant pleaded that his cora was upon the cloſe, 


and that he entered to «51 it off. There was a demurrer, and on 


an ar ent from the paper, Hale Ch. Juſt. was of opinion "that 
as bad, ſince t defendant ſhould have ſhewn title to 


the corn, e it would be preſumed to be the corn of the 


phintiff as being on his und. lun nevertheleſs leave r to 


amend. | | 


Brownjoba 
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FI and .Doyly, "Hil. 6 Ae, the defchdanc in replevin 2 Stra. 846. 


| . the taking for rent teſerved on a leaſe for years made 15705. 


inſtead of 1 n and after joinder in demurrer leave was Nen to 
amend. Q 


T7 
V d d 


Ja- the eaſe of Lord Gaye and | Rebinfin, in a S6blathriohs in \ H6p16: Stra. 11. 
vin the eus in quo was miſtaken; the defendant pleaded that the 
place of the i was elſewhere, and yet the plaintiff ad 
liberty to amend. Gardiner and Anderſon, 3 Geo. I. a parallel cafe. Stra. ir. 


Murdum in an indictment amended to Murdrum in the cafe of 
the Kong ; * and this was a criminal ſuit. 


- 


In, the caſe of Hurtn and Muller, 3 Ges. 2. after a fpecial der » Sta. 846. 
munen and joinder: in it, the court gave leave to amend the very u K. 
cauſe ſet down for demurrer by the counſel's draught. In the cafe " 
of, Dummen and Alworth, Barnard. B. R. 291. there was a demurter 
fot a variance between the declaration and the bond in which the 
name Was Dummall, and yet leave was . to amend aedrdlüg t6 


the bond. . 
Cro. Car. 147. Ferger and Sales. 


Ia tbe;;cafe of The: Dutchefs of Marlborough and Wigmore there 
was nothing to amend by. And in the caſe of Hatfield and Groſ- 
vrnor cited in the caſe of Vigmore, the patty had liberty to amend, 


though. the cauſe had thrice gone to trial. * 


291 1 85 


That aomberteb caſes of amendments after joinder in dorhvrces 
had been cited; that as to amendments the caſes ſhew there is no 
difference between civil and eriminal ſuits; this muſt alſo be eſteem- 
ed à civil ſuit, nor can the fine prove other wiſe, ſince before the 5 
& 6 W. S M. c. 12. there was a capias pro fine | in ſeveral actions. 


That it orher to be atnended, becauſe had their plea been 10 
bad as not to traverſe the uſurpation, there was no neceſfity to have 
demurred, but the proſecutors might have gone to trial on the iflue 
joined, and a verdict for the crown would certainly have been well; 
and had the defendant had a verdict, yet judgment would have been 
given for the crown, ſince he had ſhewn no title in his plea ; as 1 6. 37. 
the caſe of The King and Phillips of Godmin; Stra. 394. where after? BL Abe 
an immhatetial verdict for the defendant judgment Was given” for 99. pl. 1. 
the crown. | Brown and Rice, 2 Sura. 873. Trix. 4 Geo. 2. in m1 75. 
action o treſpaſs there was a verdict for the defendant, and by teuſon '©7 
of che bad plea confeffing the action, judgment for the plaintiff. 
Ses this caſo fuller m the caſe of The King and Poole, poſl. 


That 
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30 


„ That the counſel 8 2 in this caſe 2 is. a miſtake, brings 
it within the e of a 1 e the ei i 


5 
ee 34 1 | WO (Ot; $2647 WW aro" 


As the "A 18 Og; to the form Ap the jag Ba b it 
is fubmitted to the court whether there is not the charter ta amend 
by. 14 the caſe. of The "IF pd. eee * was nothing to 
e by. eitel: 1 55 * 5 SAO) Fl; . 

* CO 213815 2129 
th 2 en bas received no p bees the caſe is i very fl ja the 


2 | & 14 ? 


bet bers is no Uiffereacs whether the phi or Tn 
 «hoves to. make the amendment as long as there is no In «l 
.;phadiogs, nor any real Prejudios to the other party. /- * 


161 Not 


That as to danger of loſing the aQion, which is ſaid. tc > he. the 
cauſe of granting amendments in ſome caſes, that will ſerve 


. ſtrongly: for the ns. who. muſt wan * his office if he 


f does not amend. 


iigh [5-7 


* That e haye of late been much extended 1 — 7 lake 
p of Juſtice, and to give the parties an e to try the right. 


Gs Curia: Hardwitke Ch. J. T hat this was a queſtion of, 235. 
quence, and very fully argued on both ſides, but that upon mis at- 
tention to the whole, he was of opinion that the defen ant ele 
it have liberty to. make his amendment. . 


That this was not an amendment 4 by any iy. of the ſſtatutes of 


i jeofails, but wholly founded on the .common law, and the diſcre- 
tion of the court. 


% 


That it was antiently the rule not to ſuffer any of thoſe amend- 

ments to be made after the matter was on record; but the number 

of caſes now cited ſhew that of late in furtherance of juſtice, and in 

order to obtain the right between the parties, theſe amendments 
have een much.extended, + 


That theſe n are hardly dly reducible to an certain rules, 
oa it were to be wiſhed they could be) ſince they have been 
o. much extended. The caſes _ ſhew that the. _ hid down 
by the gentlemen againſt the amendment will hardly ſtand in any 
one point; ſo that nothing more can be inferred from thence, than 
that thoſe amendments at the common law are wholly diſcretionary 
in the court, In amendments before trial it is no rule that there 

| can 
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e n 
'"necefry. "Another rule was laid down that the miſtake maſt ariſe 
from the mil; tiſion of the clerk; but in many caſes errors in law OC- 
caſioned by the miſtake of the pleader have been amended, That 
there is gs 2othority in which, it ig cited as a certain rule to tie 
the hands of the court in making amendments that no trial be loſt, 
Yor" the neceſſary preparations for an argument on demurrer muſt 
"uſually occaſion that delay. That another rule is laid down, that 
"where the faultineſs of the plea is wilful, the party injured, may on 
18 yer have it amended, though the other party may not; and 
this indeed may be a true rule. It is certainly a ſtronger induce- 
ment to the diſcretion of the court to grant an amendment if the 
"patty would otherwiſe loſe. his action, though it is no rule; and in 


"the refenit caſe it is an inducement equally ſtrong, that the defendant 
"muſt loſe his, office without this amendment. Many caſes ſhe v 


14 198990 ' * ö # 3 $4 Te # 4 p 41 8 

"that amendments may be granted after | Joinder in demurrer and ar- 
8 thefit thereon, as 2 Saund. 401. Vent. 221. | : 
2 8 1% LITE —_ 45 : 4 ; 4 


One otzection chiefly relied on in this caſe is, that it is a crimi- 
nal ſuit, and therefore, caſes of amendments in civil cauſes are not 
applicable to it; but there is no ſuch diſtinction made in the books 
70 ts amendments at common law; as to amendments on the ſta- 
tutes of jeofails it may be true, Hince there are expreſs words in them 
to that purpoſe. In the caſe of ede and Teuchin, Salk. 51. 
Ie Bot NN TER 


*. p LY 21 SS 4 e * + 4.x #724 wi{) £324 of FH & T5 - , * 
55 ed” equally in criminal, as in civil matters. Indeed the caſe 


4 - 4 24H 3 A Vo Ie nan He IHE D701, $008 11 5 1 * ; 
of Coz" and Wilbrabam, Salk. yo. is ſomewhat different. Neither 


does this ſeem to be a criminal ſuit, it being a doubt which di- 
vided the twelve Judges in the caſe of Shaft/bury, whether informa- 
"tions in the natufe of guo warranto are civil or criminal ſuits; but 
they rather partake of both natures, though more largely of the 
former, eſpecially fince the act of 4 C 5 V. & M. c. 18. which 
reduces them almoſt to a civil action. 355 5 


* Deen 1 A eee Nt een 

W. The caſe of Hughes, though it is the ſingle opinion of Lord 
. Raymond, yet it is a great one, and was never complained of nor 
'Excepted againſt. 5 - nd 


« * 


., Another objection is, that they have loſt a trial: and though 
this is no rale, yet it might be a ſtrong inducement to the court 


| not tö grant this amendment, but then to make it any inducement 
it is geceffary that it appear to have been loſt merely on account of 
this miſtake. But it is ſworn on the contrary, that had it been 
brought on it 'would have gone off on a challenge, and therefore 


the proſecutors conſented to put it off. 
* WT PRE r nas kt 


on oo Another 


a 


Is $I [-Sþ Lb TY I ö 4 1 * . 
opinion of Mr. ae Powell, that amendments may, be 
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br ldtbee 86g" REY 'the l . 
etvg, ab it bende 10 floſtrate the intentlon of the 9 e 4120 
1255 was partly made fot the mote ſpeedy trul of ub neee. 
tions, that e 5 bt of andual officers might be determined within 
tlie y e. Kah ed had this bad pled been wilfully put in for 
ek 5," it would have been © great e eee e 
 'Yve Fete inte anjeiidmment ; büt as it zs an the contrary form to 
Wee miſtake, that is out of the queſtion add the Geſfendaht 
te e ebldiica bis end by welt of error] for Ghich in theſe | 
Mfattefs to tty s tight, the Attorney General always of dec e on An 
able caüſe ſhæwn grants bis fat, * WOO indictments or 
infor mations for miſdemeanors. t * 90 148005 


' rhe e in opinion, leine vas given to the ge fbnant 
t e*this amendment on payment of caſts, 'and beibg bound to 
time enough to g o trial che next aſſiſes. >, $AIDTGWE 
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2 Barnaed. | £ 
B. R. 357. 
2 * Hieduithe" Ch. uy: dechared to te > li "my chit 
Reg. Cal. in burt, that the zddgthedt of the eourt of K. B. in Jreland axarding 
* 4 . thie Whole datnages prb dalbte dotis a morte viri & e 44 
Andr. 154. tentrons dotis ag lad the furviving tenant Nm ſingl 7 is erroheous, 
and that it be reverſed ; but that the judgment of affirmance in 
Wär the widow Tan of her dowey aa and that as 
chere at two diſtinet ju * one given on a ſtatute; and the 
other oh the common law, one part might be affirmed, and the 
Uther r erſed. Salk. 24. 'Parreſ. 154. 
biewr can, 48 N 
As to the firſt e which is neneral, hes. or no Kc 
* BU in Treland could give any judgment for the value of the 
- © tſpwtr after the time of the firſt judgment; thus far is clear, that 
that court ought to give judgment for the value of the dower till il 
the time of the affirmance of the judgment. But this is not fonnd- 
ed On the ſtatute of Merton, for no authority is thereby given to 
. ſuperior cœurts, where it-comes by writ of error from thoſe! below, to Wl 
gde judgment for the value till the time of afficmance in their 
ebvrts? Fot as this was a plain defeR, the fat. 16 C 17 Car. 2. 
c. 4. was made, in order to give them ſuch power. This. EAgU, 
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aq oP appears from the 7/1/þ ſtatute book to have been made a law in 

that kingdom the 18 Car. 2. fo that in general they did right in 

giving judgment for the value till the time of affirmance. |. 
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wa dhe dig tehant-R. Kent Gogly, a 
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ceiring the profits as a treſpaſſer, he only ought to be charged 4 55 
the umuſt be wholly taken on the 16. Car, 2. and the heit of May 
Jbining with the other ſurviving tenant, has equally ſubjected him- 
{elf to that ſtatute, he having entered into a recogniſance under. a 
coodition that as plaintiff in gag ada Pay wh OA, judg- 
ment be affirmed. | 1 111 18 rermican; 


1o;Rut-yet. there remains . objection not 4 1 notice 7 at 
che char which :is;. that judgment was given for da 1 wi 
ating a writ ot. e which Is. exprofiy.; directed TY: 


them; it is indeed the general rule, that a perſon cannot affign that 
for error which is for his benefit, Crv. Eli. 891. Saund. 279. 
Ju. 3. Cra. Fac. 92. But this rule muſt be underſtood with _ 


Feſtriftion, wuz, — it aciſes; from ſome fault in the proces 


1 caſe, for. the ſake of regularity. 3 W ae, 
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ml D ns mu 5 ci 51 
> Thee wow arise a new deren N is. what 4 jndgment 
this ort ought to give upon the reverſal of the former, the general 
rule being that the court that reverſes the judgment below: ſhould 
gise the ſame judgment as the inferior court have given. Cxo. Car. 
—_ 442. 5/4. 401. But in the preſent caſe this court cannot award 
-cxccutiosn, as we have no jut iſdiction to fend our writs.to the; ſhe- 
—_ ifs of Felaud, but can only command the King's Bench in Ireland 
do it. Cre. Jar. 574. We are therefore all of opinion, that this 
court can do nothing in this caſe but remit the record, and com- 
mand the King's Bench in Feland to award a writ of inquiry, and 
after to give execution for the value of the dower againſt both te- 
wants. This is agreeable to the practice of the Exchequer-cham- 
bor, who when they reverſe the judgment of this court atder them 


; 4 to award a writ of inquiry and execution on the return of it. Gro. 
A 3 206. Leiv. 74. Carts. 180, | 


The 


| a * 


„Buben they eld; not give ſuch judgment as they gave in this 
iculat:coſe; | viz... the whole value of the dower from. the. ee 


be ee of. ee thee ot EIU Ws 
cime gil the death of May the firſt tenant, the ſurviving tenant re- 


As to the laſt bs abi whether the writ of error could be 
brought by both tenants, ſince the judgment only prejudiced one of 


Aut: here it is an error in the manner of giving judgment, in chief, 1 00 
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enuſe to ſue out a commiſſion in Chancery to take bim into cun 
and then the: plaintiff will know what perſons to come upon for 
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- The ** of - this court-is, that the judgment of the C. B. N 


in Ireland, and the judgment of affirmance in B. R. in the ſame 
kingdom, as to the ſeiſin of dower be aſſirmed, and the other purt 


of the judgment be reverſed: and that the court —_ 1 them to ; 
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award a writ of 1 21 * and eee 5 
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od zo Jaſper and Groſvenor a + Peak 
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Was trioved Abe on he part. of the OE 4 2 to 


plead till this term, for that the defendant ever ſince he had. been 
executor had been ſo ill of a dead palſy that he was not able to 
' ſpeak. or write his name, ſo that he cold not fign. a Tenunciation, or 


"give any inftrurnent to his attorhey, and that it was an affaie. con- 


cerning trade which no one knew but the defendant. It Was granted 
upon condition that he would not confeſs any judgment, er: give 
reference to any creditor to the prejudice of the plaintiff. . The 
1 motion was repeated this term for further time to plead 
 Michaelthas next, the defendant fall aging in LONG e 
ſtances. 2a | bl ww 3% 


a, "3 
17 2 vo ” 


0g * 
the act of God intitles the . 4 to favour and compaſſion; yet 


that muſt not be carried ſo far as to hinder the plaintiff from reco- 


vering his right, which may now be the caſe," as nothing is laid be- 


fore the court to ſhew that there is any probability of the defen- 


dant's recovery; but that if the defendant is reduced under ſuch 
circumſtances as not to be able to tranſact his affairs, it is 


his debt. That this was done in the caſe of Pitt, who, having 


-of ſenſe, had, after great litigation in Chancery, a commiſſiòn taken 


— out againſt him. The court at length allowed the defendant far- 


ther time to plead, upon his conſenting to be bound in à rule to 


| Jour time Wu to bave The ren tried in Miaburiiat term 5 next. 
N. B. It was ee chat an executor named in a will = 
be ſued before the probate, though he cannot ſue. Per Powell 


Fiend. te. b. Juſt. Sa/k. 302. An executor may commence. an action before . 


date, though he cannot go on fo far as to Wenne 
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cation is taken out Within that time, the court may ſet it aſide; but 
where there are long collateral agreements, and the defendant al- 
ledges that by reaſon of them execution ought to ſtay, this 42 rt 


"cat bt Enter into and try the equity ariſing on them, but "the Je. 


"Fedde," if aggrieved, muſt apply, for relief f in Chancery. 


4 $98? i 

Wy 

Nerds, Ge. e eee | 8 s 

ere e at ada erent | 

5% 2th," That bank notes, Ge. cannot be taken in execution, for 

hoe they are affignable over, yet notwithſtanding they remain in 
- forte meaſure choſes in action, and the ſheriff or his bargainees can- 
Hot bring an action on them without aſſignment notwithſtanding 
the act for aſſigning them, yet they are ſo much things in action 
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ment confeſſed 2 Barnard. 
for irregularity. Reſolved, That where judgment has been * 
confeſſed with an expreſs ceſſet executio till a certain time, and exe- 


n 2 


Nothing can be taken i in execution that cannot be ſold, as 


7 Stat. 5 W. 


that it was road to have a new 4 act in order to make the ſteal- c hog er 


n in them . 1855 : Geo 
e357 i „ 2 Donn d N perperu 

of e 21 2 | y 9 Geo. 2. 
5 Na Clerke 41 re c. 18. 
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N action of debt on articles; that plaintiff taug zht the a 

t his trade on condition that he would not — up within 
the bills. of Mortality under the penalty of 44 J. The aRion was 
brought. in C. B. breach was afligned, the Haden demurred to 
the declaration, and the plaintiff had judgment. 
error was brought in B. R. and judgment was affirmed upon the 


On this a writ of 


authority of the caſe * of Cheſman and Manby, affirmed in the * 2 Ld.Ryytii. 
houſe of Lords with coſts, Hl. 13 Geo. 1. upon the foundation of 1456. 


the caſe of + Mitchel and Reynolds; in each of which it was ad- 
* that an action will lie on breach of ſuch articles. 
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039 cel 41.414 Shephard and Brand. | 


to the three foremen of a ſpecial jury ; exception was taken, 
, That che arbitrators had taken upon them to give a particular 
P ſum 


N a motion to ſet aſide an award made on a rule of reference 


Forteſc. Rep. 
297. 


2 Stra. 739. 


+ Will. Rep. 
181. 


10 Mod. 27, 


85, 13. 
Forteſc. Rep. 
296. 
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PT TTY for for N which ſhould have been left to the taxation of the 
Maſter. © 24% That they had alſo taken money of the! plaintiff 
alone for their charges without A bill delivered in „before the 
nn their ward. 
erg? Ch. Arbleratare who: are 15 F., 1 ann 
* fall « the differck wh between the parties, e 7575 think fie, 
* - Take upon 95 to inquire. of "06 give coſts A5 well 49 da 77 no 

* - this cqure has no Few to joke Hatice of it, any otherwiſe t 
7 hey ale W ithout any aber WM for 1 wh as 40 | Yidence a 


That as to he cot; "Int; 3 benen let hits hs 
5 — otherwiſe never ſo unexceptionable, take money of one of 
arties fingly, whether for x rn oy any thing glfe before 

ng their award, as this is a matter of ſo tender à nature, that 
— the appearance of evil in it is to be avoided, and this practice 
may be of dangerous example, it is ſuffigient cauſo to ſet afide the 
nn for if oy ould be a it 0 by bard to Manu 


| Krug is corruption 
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* || N arreſt of 8 the plaintiff brought a an ation aa the 
defendant for a malicious proſecution jn indifting him and his 
77 wife for receiving goods knowing them to be ſtolen. The plaintiff 

ſets forth in his declaration that the bill preferred againſt them was 
Jaded dgnoram, and that ha had thereby ſuffered great damage 
his $epggation. and trede,. and had been az great charge and c 
doſending bimſell, and likewiſe at great coſt and expence in * 
ending bis wife io this proſecution. The deſendant pleaded Not 
guiky. The verdict found as io the proſecution againft'the plaintiff 
J Himfolf, for the defendant, and as to the profucution againſt the 
= | 2 BRL Wife. for dba plaintiſtł. 


Serjeant Eyre l on 1 behalf of the 4 ia arreſt of 
judgment, 


1}, That a man cannot ſue alone for damages done to his wife, 

but both baron and feme muſt join in the action, and therefore the 

- © . finding for the plaintiff only as to that part of the declaration which 
concerns the wife, is, if any thing, a finding for the defendant, and 
10 conſequently v4. ought to have found ls Fe him. | Cre. Els 


447. 157, 584. 1 Leon. 299. 2 And. 48. 
24, That 
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1 That * was . one iſſue abe vendick was ill, as s finding 
(ove part thaplaintt, and part tor the N Ir! W 


* . Barjeant. Chapple for the plaintiff: That bad this bas an aGien 
od 21centraft the whole declaration muſt have been proved, and 
the jury muſt have found wholly for the plaintiff or Fa the defen- 
idant, the iſſues being joint. But in actions on torts the iſſues are | | 
ſeveral, and it is -{ufficiont to prove any one charge ip the declara- 
tion, and the jury may find part for one and part far the other. 
Cu. Eliz. 884. In an action on the caſe the plaintiff declared that 
the dafendant ſald to the plaintiff two oxen warranting them to be 
ſound, when in fact they were not ſo. The defendant pleaded \ 
Not guilty ; the jury found for the | pr as to one of the oxen, 
and for defendant as to the other. On a motion in arreſt of judg- 
ment the court were of opinion, that as it was not on the contract 
hut on the tort, the action was good, 1 Sid. 5. On an action of 
debt againſt the ſheriff for an oſca pe, the declaration charged that 
_ huſband and wife were taken in execution and eſcaped:: the jury 
found that the huſhand did eſcape, but that the wife Was not taken 
into cuſtody, nor had eſcaped : and per cur”, it was the ſame thing 
as if no mention had been made in the declaration about the eſcape 
of the wife, and the verdict good. 


2dly, That as the huſband had here ſuſtained ſpecial damage or on 
account of the profecution againft his wife, he might bring his ac- — 
tion to be repaired 1 in theſc Nn 2 without her Joiting with him, | 


G4 Gar. 549: Aa Alan was brought by baron and ferne for a 
malieious on, a and on a writ of error it was inſiſted that 
they could not join in that action; chere does not appear any judg- 
ment in Cre. but in Janes (Hil..) 440. March 47. it is 
aid to be determined that they could not join in ſuch an action, 
where the huſband, had faſtained the whole damage; indeed where 
the wiſe had an intereſt they might. | 


Hardwicke Ch. J. and Cur': The general diſtinction taken be- 
tween torts and contracts is right: in contracts it is neceſſary to 
prove all the charges 1 in the declaration exactly in the manner they 
are laid: but in torts they are ſeveral, and if you prove ane of them 
Fi ſufficicatly prev Yau « caſe. Sol | 


| 20%, That in the caſe 1 Saville and Roberis, reported i in Salk. Ld. n 
15 3. it was determined by Holt Ch. J. That an action for a malicious Mod. 495, 


proſtcution where the bill is found gnoramus, will lie. only where 4 
arth. 41 


8. C. Caſ. Temp. Holt C. J. 150, 193. 12 Mod. 208, 211. 
the 
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matter came — — atten: Lord 
40 14. field was Ch. J. of this court in the caſe of 


Maccic 

Jones and Own,” _ 

214. S. C. 16. Pin. 11 Ann. relating to badgers and chapmen, In this 

Gilb. Cil- dee wa} yo-pretence/thit it tetided\ to che infriy of the party,” , 
5 

only that it had put him to expence ; and it was there reſolved that 

there was no nd for the diſtinction made in the caſe of Saville 

and Roberts 5" chat thoog "Toma _ ae or 


e. . de aged where 15 patty, . [hs hes ® on ah e 
Dry, us w kre | th the ll of, the Þfo ſecution. was infamous 
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a * That had the law now ſtood upon the opinion. of Ch. J. Holt 
© -»the-verdic&& would have been bad: but as it now ſtands upon the 
Huaſt determination, the plaintiff might alone maintain the Arlon, 

2 5 by reaſem of the ſpecial particular damage hie ſuſtained in'defending 
23 His Wehe, u 10 tlie caſe of an action by the huſband. alone * | 
e f | 
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IN an geg ment "ith ht by an tot 2 motion was ER”. for a 

rule to compel" che ſeſſor of the plaintiff to make a real leſſee 

whe o might be Efonkible, or to give ſecurity: for the payment of 

the — 4 this being determined to be the courſe of the court in the 

® 2Kel. 65. Caſe of * Throgmorten and Smith om tbe 'demiſe "of Miller, Paſcb. 

pl. 17. 5 Geo. 2. and — in the caſe of + Nokes and Windham, * 
1 4 12 Gen. 1. A rule for that e was 4 
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N ichols and Sutcliff, LOTS = 


* 


IN. an action on the caſe on \ afſumpi it was Adel on behalt of 

the defendant for leave to ' withdraw the plea of nibil debet, 

which he had put in, and to plead non aſſumpit. The following 

\.- Calesavere cited to ſhew that the court had granted this liberty be- 
33 fore; Edes and Maſon, Paſeh.. 5 Geo, 2. B. R. moved to withdraw. 
ty and 

non 9 to the n Kad In * caſe of ah. e 
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" | rt Fall 8 ibeled 28710 i in the ecclebaſtical, oe of 2 2 
1 . marrying Without banns p * or licencę, and in a Private Se 


bedſe und our of canocaf hours: this they moved in B. R. Tor. 
prohibition on a ſuggeſtion that it was a mere temporal offence fince the 
7, be Ts * 35. and 1 It was granted. 
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2 Kids 4 ene gar lives" vididiaw his bee ns, 


2 Tr. Atk. 
Rep. 650. 
2 Kel. 148. 


Abe papst eee declared io-protibition y/ ani r 


forth he artieles exhibited againſt them in the ſpirirual eourt, and then con- 
tinved to ſec it out, . firſt the law, that no perſon ſhall-marry without banns 


licence by ſuch a perſon in his own houſe between the hours of one and eight 


Of the juriſ- 
or ligence, Cc. and 24%, the fact, that they were married without banns or dition 1 the 
ſpiritual court, 


4 Vin. Abr. 
320. pl. 14. ff. a 4 
2 


in the afternoon: they further declared that the fat. 7 & 8 W. z. c. 35. do clandeſ- 
inflicts the penalty of 10 l. upon every perſon married without licence, Sc. — 


and that che lay perſons of this realm are not puniſhable by the canons and 


conſtitutions eccleſiaſtical: and that is a meer temporal offence puniſhable 


only by the ſtature. To this the defendant demurs, and prays a conſulta- 
tion. , 

Dr. Andrews from Doctor cen for the 5 "WE That the ec- 
cleſiaſtical law of England is like the other parts, both written and m ce 
and that many parts of the eccleſiaſtical juriſdiction exerciſed in this real 
as the r of ordinaries, their juriſdiction over churchwatdens, pariſh 
ders," Or. ariſe from the unwritten law ; ſo that though there were no 
conftitucions giving 'rhe- eccleſiaſtical court the cogniſance of 'marrikge, ir 
were ſufficient that they claim it by immemorial uſage. EF? 


That to what is laid down in general terms in the Suthaturion; that the 
laity are not puniſhable by any canons eccleſiaſtical, is contrary, to 25 H. 
e, 19. which makes the canons then receifed in England part of the n 
law of this realm. 


l 


Ns ey = NED are many canons to that purpoſe : : in the 4th, both: of. 


the de&fetals of the council of Tateran, tit. 4. chap. de clandeſt. deſponſi one, and 
Hard. 10 fr it is held that the conſtitutions of the council of Lateran are general 


laws rectivedin England, and as forcible as an act of parliament. Vaugh, 199. 


132. has ghe ſame determination. Abd the eounen of Oxford held: 8522. 
Liu, de ponſalibus confirms the council of Lateran. A conſtitution made 
1328. Linw. tot. 1. de clandeſt. deſponſ. puniſhes marriages. Another C— 
& bumand toncupiſcentid, tot. 1. book 4. and 2d book of decrees, cauſe 30. 
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N. B. Lord 


Chancellor r, but wWithqut Banns or 


dy. Hatton; according t o the book 6 of common prayer, 


Egerton ſub- licence, and in a private houſe; ſeveral! — den Mere den preſent) us 0 


or ſubmicced to che cehfor Uf 


mitred to the Burleigh, Sc. They all by their 


cenſure of the 0 ed them eee from the excommunication — 
1 12 1 of e ſets forth, ;that, It Was granted Jy reaſo 
account. r penitence, and. the 595 ſeernibg 95 have deen done through! en 
Tbis may be f ſeen in the Regt e 105 LEY c 
7 nern e FSi 219108 
£1137 2 no Soo 
The next was in 1601. when two MEE were OO” to do pena 
5 urch upon their knees for marrying without banns or licence. Regift, 15 
biigift 126. In 160g. there was an abſolution given to two 1 918 5 
account. Regiſt. 1. Abbot 160. and many other cafes. * ac 
* Vany authorities there oF: at common law which der that the lay are 
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be caſe of Bird ro Smith, "Mor. 781. on 4 Eben in © relactgh to the 
power of the capons, there was a meeting of the Lord Chancellor; the two 
Chief. Juſtices and the Chief Baron, and it was by them teſolved, that the 
Canons. of the ehareh of England made by the Biſhops and Convocation, and 

5 med King, though not ratified by act of parliament, 48 firmly 
We whole realm 10 Fee mattets as an act of parliament. . 
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Ha and Good, CI 327. a proſecution, was commenced j in the eccleſſaſ 
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ak dang re is an exception in the end as to [piri | per rſons And. Applet in 
and this is ſaid to be taken from the power 0 Tee cafe, 20 H. ö. c. 13. 
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RES e ors are the Sides of their” 1 in Piel matters, "iq they gon n 
C. r procurators ft or the convocation, it cannot be ſaid but that the 2717} dt no 
5. m haye their repreſencatives | in chat aſſembly; for none bur free- $110IIS 
olders 5 ſuch an eſtate chooſe members of parliament, and yet BI 
looked on as repreſentatives of the nation. k 
a7 8058.05 
I. s As.co, the he remaining point, whether the lat. 7 & 8 M. 4. c. 3 er in- 
dels A.cemporal puniſhment, has taken away the eccleſiaſtical el 
50 ing no ſaving clauſe in the act: | 


. The: thle of the rute 1 is an act to enforce the 3 now in being againſt 
Flany deſtine marriages : now there were then no laws in being againſt "the per- 
ons married, but eccleſiaſtical laws. Iodeed the act 6 & 7 V. 3. c. 6. in- 
flicts upon clergymen marrying without licence the penalty of 1004. but that 
oo ly. ot the better ſecuring the ſtamp-duty 3 and an enforcing act can 
MY Saree. to n zhe thing it was intended to enforce. > 8 | 

Ing: ty 40 % wy 
vik by the 4, 10 Ann. c. 19. concerning clandeftine | marriages, there * 

Rirong clauſe. es 0 2 2 juriſdiftion ; : Which muſt have been Uf 

a preſumption t Be the eccleſiaftical laws relating to this” point were ſtill in 
force, vice it were ſaving a thing, not in wen if the ſpiritual ili 
; FRY: taken away by the former act. 1 
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4 Ads of [tin ought to receive fork an \ interpretation as will - more 
effectually enforce the remedy, and prevent the miſchief; but to ſay that the 
act V. 3. took away all ecclæ ſiaſtical juriſdiction, in this caſe will have the 
conttary effect, as there would be no puniſhment left for perſoris marrying in 
a CO houſe and out of canonical hours, provided they had 8 Ped: 


- The eccleſiaſtical and e courts have often a concurrent fiſdiion ; 
and there the ſentence of one court will bar proceedings in the other; but 
here they do not in the leaſt affect onę another, they being for diſtin ends; 

the proſecution in the ſpirituhal courr being n W and nn in the 
King's court, for temporal Satisfaction. 1 


14 the caſe of adultery, A Perſon may be bed at common Al * eee 
and for penance in the ſpiritual court: ' fo for laying violent hands on a clerk, 
a perſon may be indicted at common law, for breach of the peace, and fined ; 

and yet be excommunicated in the eccleſiaſtical court, the puniſhments being 
58 Aiverſo intuitu, As likewiſe in the caſe of uſury. 1 Lev. lader and Small- 
|.  ., brooke, che ecclefialtical' court was allowed ro -and{deprive a pfeten- 
| died clergyman, who had forged orders, after he had been convicted and pun- 
8 iſhed for the forgery at common law. Hill and Got, Foo (Tho.) - 12 

s indeed contrary, bi ſubmitted, which; is the moſt reaſonable dererminati- 

on. © Saville v. Kirby, 1716. 10 Mod: 384. a perſon ſued for defamation in 

che ſpiritual court; moved for a prohibition, becauſe the plaintiff had recovered 

Aren in the King's court, but denyed, becauſe the Proſecutions were for 

ifferent ends.” 4 Cote 20. Laich 244. "Ho 187. | 


a ES Where the ſtatutes do not intend: there ſhould be double penal there i is 
often an expreſs clauſe to that purpoſe, as in 4 Joc: 15. H inſt dnunkeancfs, 3 
Jac. 1. againſt refuſancs, 1 
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lo the caſe of Crow © Dickman, i in C. B. 516 it was the apivion of the 
= | Lord King, that the want of ſaving clauſes does not take "TR the indien 
of the ſpiritual court. 


That the Yedaration is ill,” it being ſer forth; that che ſta/ ute was made the 
22d November in the 7 & g years of V. 3. Which is impoſſible: had it been 
ſaid, an act made in the parliament hofden in the 7 8 V. 3. it might have 
been good. This was determined, Moore 203. in debt on the ſtature of 
Ed. 6. for treble” damages in not ſetring forth tithes, the declaration recited 
an act made on ſuch a day in the 2 Cg of Ed. 6. and judgment was arreſted, 
becauſe one day could not be in both years. | 


Mr. Clive for che plaintiff + : That the 62d canon made in 1602. ſays 6nly 
Fe. nb miniſter ſhall marry without licence, on banns nor ptivateiy: arid-all 
the teſt of the canons are made in conſequence of this, with reference only 10 
clergymen, that the conſtitution de bumand " contupiſe. extends 'only to the 
clergy. Linw. 149. Gl. it Is faid that words bugujmodi interceſanies mean 


on clergyroen, 3 
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lay 7 n in this kingdom proceeds from hr having n 


received by conſent off parliament, ot from immemorial uſage oc 
cuſtom whereas the ennons of 1603. have neither of theſe lane Hons. 
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uh That the'provifieh bf the act of 25 H: 8. C. 12. Was nee doly 


fulfilled, for that gave a perſonal power to H. 8. to conſtitute 30 
4 pecans. with” a power to chooſe. a body of canons out of thoſe: then 
ig force, which. "thould be e o the whole realm; which 
1 „Was never. duly executed e ſame. power Was given by 

38 Rd. 6. to that Kins: but his death alſo rendercd it W 0 
AuG in his Codex ſays, that a body of « canons were prepared, 
but chät he died before he gave his aſſent. The ſame powef was 
gien to Queen Eli. but it Na during ber life, * FO never oro 
been feyived. er en 1 78 2 4% 


BETTA 5-44 -" . . a 5 13% 331 . 8 ab andy 
"2: S836 at 


. i the 2d pit: + kbit the fl 78 87; 3; EY 35.7 is a won 
. Shs _—_ i8 made without ay, Having clauſe 0 the a aſtical 
juriſdiction ; and in 1 f. 96. 6. it is laid down as a maxim in 
law, that where the common or ſtatute law gives a remedy in foro 
eeulari, {whether the matter be ſpiritual or 5 gr's the Cogni- 
fand of that cauſe belongs to the King's temporal courts only, un- 
leſs the juriſdiction of the eccleſiaſtical court be five or allowed by 
en ee A AR eee (4 

There are vert aotothtes to hw cher; an n action for the ſame 
thing will not lie in both courts, Salk. 552. Farreſ. 78. 2 Inſt. 

487% 2 Rolls Abr. 295. pl. 3. If a perſon is cited in the ſpiritual 

court ſor calling a woman a whore within the city of -Londen; as 

it is there actionable, a prohibition always goes. It is allowed in- 

_ deed that the eccleſiaſtical court may proceed to deprive for an of- 

_ Fence puniſhable: at common law, but not to puniſh. Jones (Tho.) 
131.  Carth. 464. Grant's caſe. 11 Rep. 2 Inſt. 659. Hard. 
116. and the caſe of lader 2 Smallbroke, cited by the other fide. 


6 42 the act 7 & g W.2. has inflicted a puniſhment for the very 
ſuame act as they would profecute for in the ſpiritual court, the rule 

will hold good to prohibit them in this as well as other Sales 
nemo lleber 5 puniri pro eodem delicto. Stand over. 
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| Falſe impri- 


fonment, 


Univerſity. 
Cuſtom. 


Poſt. 68. 


2 Stra. 993. 
2 Kel. 144. 


Pl. 123. 


the chancellor, his 8 or deputy, with 3 all 


+ court, will oblige the defendant. to put in bail, or ſend him to the 


replied that. na. affidavit. was filed of the quantum. of the debt ac- 
cording. 
The plaintiff joined in demurrer ; but on the argument gives 


14 

dant's 7 e e 542.200, 
4 # 4 . 1 . p 

% 


charter: that an affidavit made by the plaintiff af the damages 
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Fe 1 cqurt's qpinion given by Led Hardwick. this an 
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Smith ard I: and others... «er Tj 


1 N an Ss, * aTaule, battery 8 falls I OL Ds. Box. 
cher (plaintiff in an action in the Vice-Chancellor's court of the 
univerſity of Oxford againſt the preſent plaintiff) the vice- chancellor, 
beadles and gaoler of the county gaol..of Oxſaru, the defendants 

jaintly Cn oy vt guilt as to the affault and battery, and as to the 
8 was for eight days) they juſtify that it was 
by due praceſs af the Chancellor s court, and then ſet out that the 
voiverfity of Qxferd had been a body politic, time out of mind; 
add that Her. 8. by his charter had — 9 their cuſtoms, and con- 
firmed. to them the power of holding a court every Friday before 


actions. pet ſanal, where one of the pafties is of the univerſity's and 
that theſe letters patent were confirmed by flat. 1 3 Elig. and then 
they ſet out the particular cuſtoms of the . as confirmed by the 


ſuſtained, and that he believes the 3 will not come in on 
the. ſummons, but, rather attempt. to go out of the juriſdiction, the 


ptiſon, and then hrings bis. on caſe ta the cuſtom. The plaintiff 


ta the ſtatute. The defendant demurtred to the replication. 


0 
the defence of his replication, and takes whore, ang to the defen- 


Mr. * ge ſor the paintiff, that the exceptions "5 take t to the 
defendant's p ea ariſe rom two. points : 


That "TY The cuſtam 8 ſet forth i is fel bait, 1. 240 That 
850 it be . * the n have not e the ren 
s ce 


As to * cuſtom itſelf : The firſt CARS is, that it is ſet forth 
to. be. the. cuſtom, that the plaintiff make. oath; only that he has an 
attian: perſanal, whereas it ſhauld have been that he has cauſe of 


action in order ta bave made it a good cuſtom, 5 a Man „ 
* an 1 aQion without 1 for it. 


FR $ | _” 


_ Trinity Term - Gro. 2 


£21 2 bs ffs 


3 That - it puts. "a olinti. to ds ths 10 which ant. 3 18 
never admitted; for he is to ſwear that what is the foundation of his 
_- is in point of law a perſonal action; which Tees man cannot 
bs WA 11 1 7 


2," That the plaintiff's oath ſettles the * foe which bail ſhall 
be put in ; though it may be allowed in contraAs, yet is never al- 
lowed in actions for words, as this was, but is ape left to the 
diſcretion 1 the Judges. 


| bh, That acorrding to \ this n the defendant is held to bail, 
if the plaintiff does but ſwear he believes it is his intention to with» 
draw, which is not poſitive and full enough to give ſufficient reaſon 
for depriving any man of his . 


h, That the cuſtom here ſet out leaves it in 420 power of the 
Vice-Chancellor to proceed either by the law of England, ot by 
the ſtatute of the univerſity : ſo that if the common law makes for 
the defendant, he is at liberty to proceed againſt him according. to 
the ſtatutes, if theſe are teſs favourable to him: and e contra; 
whereas all other courts have ſome ſettled rules to go by, fome fixed 


. eee 


As to the ſecond point, That allowing the baden to be good, 
the defendant has not acted in purſunnee to the cuſtom. 


- By the cuſtor, as 11 is ſet out, the oath muſt dated be- 
fe the chancellor, his commiflary or deputy ; by which muſt be 
underſtood: the deputy of the chancellor: whereas the party here 
made oath before the commiſſary's deputy ; and it is a rule in * 
that there can be no deputy of a putty. 


.2diy, That i it is the cuſtom * the plaintiff ould ſwear he be- 
treves defendant intends to withdraw; whereas in this caſe it is 
only fer forth, that the plaintiff ſwore he ſaſpected he would with- 
draw; which does not in the leaſt come up to what is required; as 
a thing may be a very good ground for ſuſpicion, and' yet not ſtrong 
* whereon to found a belief. oo | | 


U ach, That it is ſaid only, that be was daniaged by the words 
ſpoken to a thouſand pounds, according to his eſtimation ; whereas 
2 cuſtom {et out requires that he poſitively ſwear the: damage. 


4thip. That che plea only ſets forth that he was ſworn of and Evidence. 
upon the truth of the premiſics, which a man may be, and yet 


5 ſwear 


1 Lev. 95. 


203. 10 Mad. 213. See Salk. 369. 


ſwear in the negative. * has — _ times e as 
in the caſe of the Queen and Green, 'G:1b. Caf. 132. 'Forteſe.. Rep. 


pl. 1. a en, for ſelling 
bread contrary to the aſſiſe, and was quaſhed, becauſe it only ſer 
forth that the evidence ſwore'de & ſiper verirate præmiſſurum. In 
the caſe of The Queen and Gery, 1988 Ae Aan. was | te ſame de- 


termiliation.” Grlo. ay 244, 1 a 


_ Sth, The cuſtom is that the court t be beld e * Nn * 
as it is ſaid in the plea that the preſent plaintiff was arreſted by pro- 
ceſs dated the 7th of Auguſt 1731. which upon looking into the 
calendar appears to have been on a Saturday; and the court in a 
queſtion of this nature is 23 o take notice of the calendar. 
Salk. 626. And in the caſe of Hoyle and Curnwallis, Tin, 6 Geo. 1, 
on a writ of error. Part of the — was ſet out to have iſſue on 
the öth of June, which on looking on the calendar appeared to be 


on a Sunday, and N the ee was A aero "on: 27. 
Vorige Rep. %%%. 


* 


tb, It-is-not/ ſet forts that the chow b was witio the 
Jurilaion and gg of the nn, 


21:22 95. | 
so that the coſtom not being purſued, .che proceedings again 


the now plaintiff are wa 


2 2 - 
»3 9 * 


That the ne A all foined i in whe 0 — they have 
made their caſe the fame; and if the plea is ill as to one it is ill to 


all. 2 But. 935. Olyet and Blefſey, 1 Vent. 222. and in the caſe of 
Phillips and Bryan and others,” Hil. 8 Geo. 1. B. R. Stra. 50g. In an 


action for falſe impriſonment againſt a perſon ſuing} out a capras ad 


fatisfac. and the officer that executed it; the defendants juſtified on 


a judgment afterwards ſet afide for irregularity, and it was held no 


juſtification to the party ſuing out the judgment, for that he could 


not take advantage of his own irregularity :' but it had been a 


juſtification to the officer had he not joined in the plea, becauſe he 
could not know but it was regularly figned ; but that the officer 


having joined with the other defendant in his juſtification, he had 


loſt the advantage of it; 1 Saun. 28. to * ſame 1 and 


1 Lev. 95. contra. 


Segeuut Skinner for the defendants: : 


4 
That theſe have immemorially been the * of the 1 univer- 
fity, and that great reſpect has been paid to them by the law ſince 


tie eearlieſt times, as appears by 9 H. 6. c. 44. Litt. Rep. 40. 


| 1 Mod. 164. 3 college caſe, it is ſaid that the privileges of 


the 


- : 
* 4 8 
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ne e Term 7 Ges 2 65 
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the —— are good whether Ras ne, by . or not: "Woe 

the charters. of the univerſities by letters patent under the great ſeal 

ſtand; confirmed. by the, fat. 13 Eliz. c. 19. as fully as if they 
were recited verbatim in the act; and in Litt. Rep. g. there is We : 
n of Hale Ch. J. to the fame effect. 


As to the firſt objection to the cuſtom, that he only 3 
has an action 1 it is juſt the ſame as if he had ſwore he had 


ca of action. 


That by che words, the chancellor, his commiſſary or deputy, it 
has been always the ouſtom of the univerſity for the vice-chancellor 
when: he goes out of the univerſity to leave a deputy i in his room. 


As to the objeion that the plairtiff's oath makes him judge in 
his own cauſe, as it tends to ſettle the ſum for bail, theſe words are 
added in the plea, ſabmitting it nevertheleſs to the diſcretion of the 
judge, and this is to more than what is done by every plaintiff, 


That indeed bad cuſtoms cannot be ratified and confirmed by Cuſtoms. 
parliament ; but that a cuſtom is not bad for differing from the 
common law, for they are as much the law of the places wherein 
they. ate 6bferved as the general ulage is the law of the whole 
realm. There are many particular cuſtoms operating ſtrongly LO” — 2 


apainſt the common law : an inſtance of one is in Cxo. Car. 259. where 1 2 


fix jurots, and that ſuch uſage is confirmed by 9 H. 8. and in Cro. r 
Jac. 8. where a cuſtom was alledged that an infant above the age 564. 
of fifteen years might make a feoffment of his lands; and, the C 2 


cuſtom was held good. 3 Keble, Fol. 


Terms and 
Duke of 


That the oath taken of and upon the truth of the premiſſes in Bridgwater. 


manner aforeſaid is equally ſtrong, as if the words of the plea rela- 
ting thetete had been repeated. 


As to ſwearing the damages according to his eſtimation, had he 
ſworn never ſo poſitively, it muſt have been according to his own 
eſtimation. | 


As to the day of helding the court, it is not ſaid that the vice- 
chancellor held the court the 7th of Auguſt, but that he granted 
his warrant that day, which might be done out of court. 


It is faid in the plea that the defendant came and made his com- 
plaint before the vice-chancellot according to the cuſtom; which 
ſufficiently expreſſes that it was within the preoincts, ot it could 
not have been according to the cuſtom. 

8 | That 


Fas 


where it is Taid that in ſome parts of Wales there are * trials by only Þ not — 


—— 


Trinity Term 7 Geo: 2. 


That a trong ſuſ picion is a ground for belief. 


That this plea ought to be favoured, as there is no precedent for 


pleading this way to be found in the books, nor any cauſe, wherein 
the juriſdiction of the univerſity has been dane Wen in 
Wente, ' 


But that there ſtill: remains another queſtion, whether or no an 


ation of falſe impriſonment will lie againſt a judge making a 


miſtake in any thing under his juriſdiction; and in the caſe of Gin 
and Poole, 2 Lut. 1650. it is the opinion of Mr. Juſtice Powell, 
that aa action of falſe impriſonment will not lie in that caſe, either 
againſt the judge, officers or party; and he likewiſe adds that there 
is no authority in the books to warrant ſuch an action againſt a 


judge for what he does judicially, where he does not know that the 


matter ariſes.out of his juriſdiction; and that there is no difference 
in this. caſe between a judge of an inferior and ſuperior court. 
26 Ed. 3. c. 16. 1 Lev. 95. It is faid that where a judgment is 
ſet aſide for irregularity, though it may lie againſt the paar. yet it 
will not againſt the officer. 


Mr. Strange in reply: That as to the cuſtoms of the univerſity 
being confirmed by act of parliament, it is agreed that if they are 
bad in themſelves no act of parliament can confirm them; and 
though the cuſtoms of the city of London had been confirmed by 
act of parliament, yet many of them had been ſet aſide as bad. 


Hereupon the Lord Hardwicke tools notice that many. cuſtoms 
had been allowed in London which would, not have been allowed 
good in any other place. 


Curia. . Hardwicke Ch. J. That all the exceptions relate to two 
general points: 1/, To the cuſtom ; and 24ly, Whether the defen- 
dants have brought their caſes within the cuſtom. 


That the privileges of the univerſities will and ought to be ſup- 
ported by the courts of juſtice, though they cannot be ſupported 
any further than they are conſonant to law; but that in the preſent 
caſe there was no reaſon to give any judgment which may tend to 
weaken their privileges; for it will wholly turn upon the ſecond 
point, whether or no the defendants by their plea have brought 
themſelves within the cuſtom, 


As to the cuſtom. of ſwearing that the plaintiff has an action, it 
muſt be underſtood the ſame as a cauſe of action, it being before 
the commencement of the action itſelf, and is agrecable to Juſti- 

I | | man's 


— 


1 


Trinity Term ) Geo. 2. 


man's definition of an action; Jus proſequendi in judicio quod cuig; 
debetur. ONS: 1 . 


All inferior courts before the laſt act uſed to require ſpecial bail 
ia all caſes by reaſon of the limitation of their juriſdiction, leſt the 
defendant ſhould withdraw himſelf from them, therefore the eu- 
ſtom requiring oath to be made of the ſum due, and of the plain- 
tiff's believing the defendant is about to withdraw himſelf, are in 
favour of the defendants. e. | | 


Indeed a void cuſtom cannot be confirmed by act of parliament, 
but the cuſtom of proceeding either by the law of England, or the 
ſtatutes of the univerſity, muſt be taken diſtributively when the ſta- 
tutes give a remedy. N | 


Nothing is more certain than that the King cannot by virtue of 
his letters patent erect a court to proceed according to the rules of 
the civil law, or a new court of equity: but the letters patent here 
mentioned are ſet forth to be expreſly ratified by act of parliament, 
ſo that the cuſtom is well ſet out. HRS. 

But the great difficulty is as to the 2d point: though the rule of 
the common law is that a deputy cannot make a deputy, yet a com- 


miſſary may have a deputy, as in proceedings in the eccleſiaſtical 
courts we take notice that the commiſſaries have ſurrogates. 


That there is little in the objection to the plaintiff's ſwearing the 
damages according to his own eſtimation, for he could not poſſibly 
ſwear otherwiſe ; nor is there any more in that of the court being to 


be held every Friday; for it is not ſet forth to be the cuſtom that 
this warrant be granted in court. 


But the two objections which ſtick principally, and to which no 
ſufficient anſwer has been given, are theſe : 


Firſt, That the plaintiff does not, according to the cuſtom ſet out 
ſwear he believes the defendant was about to withdraw, but only 
that he ſuſpeds it; and if an affidavit ſhould be read in this court, 
wherein a man ſwears he ſuſpects ſomething, we ſhould not take it 
to be equally ſtrong as where he ſwears he believes it. | 


The next ſtrong objection is that he only ſwears of and upon the 
truth of the premiſes ; which has often been determined to be in- 
ſufficient : and the reaſon given is good, that a man may ſwear in 
that manner, and yet ſwear in the negative. It is neceſſary that the 
evidence be ſet out particularly in the manner it is ſworn, as to the 


' words 


—— — —e— —¼0. 


IA rords, in hey ſeem thereſore to refer to 
words intervening in the plea; ſo that the court is of opinion that 
the defendants have not brought their caſe within the cuſtom. 


be next conſideration is, whether any of the defendants can 
juſtify themſelves; and as to that the law according to the caſes 
cited, that had they ſevered in plen each man might have ſtood upon 
the merits of his on caſe; but as they haue joined in the plea, they 
muſt ſtand or fall together, as they have put chemſelves upon the 


ſame defence. 


The only remaining doubt, if any, is whether an action of falſe 
impriſanment will Jie againſt any of the defendants for what they 
have done; the conſideration here will be how far it comes within 
the reaſon of Mr. Juſtice Powell's determination in the caſe of Guin 
and Poole before cited. And it does feem to be diſtinguiſhable from 
that; for in that caſe there is a ſuppoſition. that the Judge only 
makes a miſtake in a matter under his juriſdiction, which is not the 
caſe here: for in the preſent caſe the vice- chancellor is a judge 
claiming a juriſdiction under a cuſtom, and therefore muſt be conu- 
ſant of that cuſtom; ant ſo it ſhould ſeein that if he acts in a caſe 
not brought within the cuſtam, he muſt be ſuppoſed to act know- 
ingly where he has no juriſdiction, and to be a wilful treſpaſſer. It 
ſeems likewiſe that the party, who proſecutes his action in a juriſ- 
dition wherein it does nat ariſe, may be liable to an action of falſe 
impriſonment ; and if this action will lie againſt either Judge or 
party, it will lie againſt all the detendants, as they have made the 
{ame defence, 12 Fl # 3 

Mr. Juſtice Lee further took notice of a cafe mentioned du Hob. 
63. where an inferior court intitled themſelves to make out pre- 
cepts directed to their officers; and in an action of falfe impriſon- 
ment the officer juſtified under a paral precept; but it was adjudged, 
that the cuſtom to make aut precepts muſt be underſtood of pre- 
cepts in writing, and that therefore the juſtification of the officer under 
a parol precept was i}, and all proceedings thereon void; and that 
conſequently the action did lie. Now in the preſent cafe, as there 
was no power to artreſt but by the cuſtom, and as the cuſtom was 
not purſued, all that is done thould be accordingly void. 


But as this ſeemed a matter of conſequence, the court ordered it 
to be argued again as to this ſingle point, how far it is or is not di- 
ſtinguiſhable from the caſe of Gin and Poole, 2 Tut. 1560, 


Sande over. ; 


Determined, Judgment for the. plaintiff, Michaelmas 8 Geo, 2. 
1734: 


Michaelmas 


Michaclmas Term 
8 Geo. 2. 1734. B. R. 


PIII Lord HARD WISE E, Lord Chief Juſtice. 
Sir FRANCIS PAGE, Knt. | 

Sir EDMUND PRoByYN, Knt. & Tuſtices. 
i -).. 

Jonx WII IESs, Eſq; Attorney General. 
DupLzy RY DER, Eſq; Solicitor General. © 
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Smith ver ſus Boucher & al'. 


N an action of treſpaſs and falſe impriſonment agaiaſt Dr, Ante 62. 
Boucher (plaintiff in an action in the Chancellor's court of — 
the univerſity of Oxferd, againſt the preſent plaintiff) and Judge. 

| againſt the Vice-chancellor, beadles and gaoler of that uni- 1 Mod. 236, 
verſity ; the defendants all joined in their plea and juſtified under t. 220. 
proceſs out of the Chancellor's court of Oxford : and then ſet forth 
the cuſtom of that court. It was adjudged upon the laſt argument 


that the defendants had not brought their caſe within the cuſtom, 


It was then ordered to ſtand over as to this one ſingle point, viz, An aAion of 


How far it was diſtinguiſhable from the caſe of Gin and Poole, "ng 


2 Lut, 1560. where it is the opinion of Mr. Juſtice Powell, that if not lie agaiaſt 
a Judge makes a miſtake in a thing under his juriſdiction, an action the Judge, 


of falſe impriſonment will not lie againſt the Judge, party or officer. * = 


| judge's mi- 
ſtake in a thing under his juriſdiction. 2 Lut 1550. though he proceed inverſo ordine, or erroneouſly, 


Mr. Denniſon for the defendants : That it is laid down in the caſe 
of Grin and Poole, that an action of falſe impriſonment will not 
lie either againſt party, Judge or officer, if the judge have juriſdiction 
* of 


— 


58 Michaelmas Term 8 Geo! 2. 


of the cauſe, though he proceed inverſo ordine or erroncoufſy and 
in the preſent caſe there is no doubt but that the vice- chancellor had 


juriſdiction of the cauſe, ſince it is well ſet forth in the plea to 


be an action perſonal, and arifing within the juriſdi 


ion of the uni- 
verſity. Nonne 


LY 


It is next to be conſidered whether this a& is extrajudicial and 
void, or only erroneous. The courts of common law are equally 
confined by the tules of that law, as this cburt is by the cuſtom . 
and yet though their proceſs fhould be apparently illegal, an action 
of falſe impriſonment will not lie againſt the Judge. 


10 Rep. 7b. The tafe of the Mar ſhalſen, it is hid down that 


where a court has juriſdiction of a cauſe, though they award erro- 


neous proceſs, as a;capias againſt a Peer of the realm, though the 


fame appear upon the writ, yet an action of falſe impriſonment will 


not lie upon it. 


did lie. 2 Lev. 203. the court there had no juriſdiction to award 
ſuch proceſs. . 1 4 0 * iy 


* The cafe of Rycraſt and Calcroft, Hil. 1 Geo. 2. C. B. Forteſc. 
falſe impri- Rep. 344, an action of treſpaſs and falſe impriſonment was brought 
— will ag | ohe of. the deputies of the corporation court of Gruntham; 
king out pt. the defendant juſtified under proceſs of that court j, the plaintiff re- 
ceſs out of b plied that affidavit was not made of the ſum due according te the * 

Hatute ; upon demurrer his replication was adjudged. ill, and that 


any. N. 

court without 1 04S 41 
making affi- the action would not he n this caſe. 
davit of the 


ſum due. Ryerafe 4 Colersſt. 14 Geo. b. 2h. perpetunted by 21 Geb. 2. C. 3. 


Where an act Mr. Draper for the plaintiff; That the action is proper, and the 
5 cm menge, Only proper one that could be drought. The diſtinguiſhing rule 
megt, tteſpaſs Where actions on the cafe, or actions of tteſpafs, are to be brought is 
ee this, where à fact is injurious in itſelf an action of treſpaſs is to be 
here only br ught; where it is mjarious only in ts conſequences, an action 
in the conſe- on the cafe. See Furt. Rep. 212. 2 R. Raym. 1399, 8 Mod. 
D be 272. Stra. 634. If a perſon puts his cattle into a common where 
caſe. he has no right, it is tortious ; and treſpaſs will lie againſt him by 
the lord of the common; but the commoners cannot maintain treſ- 
paſs againſt him, but they may have cauſe if there is not common 
ſufticient for their own cattle. So if a perſon ſurcharges a common, 
the commoner may have caſe, but not treſpaſs againſt him; in the 
preſent caſe the warrant of arreſt is in itſelf injurious, 


I That 
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That this caſe is eaſily diſtingbiſhable from that of Grin and 


I 


Bone or Bere the Vice. chancellor had no foundation in law what- 
ever to award this proceſs, and therefore it muſt be void. That 


there isa plain diſtinction between proceſs that iſſues erroneoully, 
and proceſs that iſſues without any foundation. 


Ia the caſe from Hob. 63. the court had juriſdiction of the cauſe, 
bur ey awarded bad proceſs, and therefore falſe impriſonment lay. 


10 the. caſe of Phillips and Byrom, Hil. 8 Gro. 1. ſtated on the Falſe impri- 
W argument, it was determined, that in falſe impriſonment the ſonment will 


f i 
party cannot juſtify the taking in execution on a judgment ſet afide 6 


for e though the officer may. | king a defen- 
dant in exe- 
9 £16" cution on a judgment afterwards ſet aſide for iiregularicy, but not againſt che officer, 


4 % Py 4 | 
113 3c - 


The plaintiff in an execution juſtifying impriſonment muſt ſet out Plaintiff is as 
the judgment, for if there is no judgment the execution is without; judhing 3 "4 


foundation: * the officer need not do it as he acts only under the priſonment 


xecution. - | muſt ſet out 
M | the judgment; 


the officer 


01 A — * of R craft and Calcreft, the making affidavit of need not. 
the ſum due is a matter — to the juriſdiction, and founded on 
a directory act of parliament; beſides, the act does not ſay that the 
n ſhall be void for want of it. 


aneh Ch. J. Geng The: authority of the caſe in Hob. 63. Tho! a court 


oyer · rules all that was. principally inſiſted on concerning the court's . 


having juriſdiction of the cauſe: for that caſe proves that though the the cauſe, yet 
court has original juriſdiction of the cauſe, yet the want of juriſ- if they awerd 


diction to award the proceſs that they do award ſubjects the judge kues 1, e 


they have no 


and officer to an action of falſe impriſonment. In the preſent caſe juriſdifion to 


the cuſtom of making oath is ſet out as a condition precedent toward, falle 
impriſonment _ 
granting of proceſs, and this not being performed the proceedings will lie a- 


are intirely bod, gainſt them. 


An aQion was brought againſt Howel Recorder of London, for ha- No a8ion 
ving ſet a fine upon a juryman for a verdi& againſt evidence. The, =" Arp 
defendant juſtified under a commiſſion of oyer and terminer, and the judge for a 
ſpecial matter. The plaintiff replied that the verdict was not againſt Tiltake in a 

thing under 
evidence; to which the defendant demurred ; and the court were of his ſuriſdis 
opinion that as the defendant had a juriſuiction to fine as a Judge tion. 


of cyer and ter miner, ſuppoſing he had made a miſtake, as it was 


in a thing under his juriſdiction, the action would not lie. 2 Med, 


218, Hammond and Howell, 


Judgment 
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Where de- judgment muſt be given for the plaintiff generally, Jones (Tho. 
fendants join at) 13. againſt all the defendants, for as they had all joined in the 
1 ſame plea, there was no need of giving a diſtinct opinion as to the 
caſes the action lying againſt the officer, &c. for the plea is no juſtification 
—1 either to the party to the ſuit, or to the Judge, who muſt be ſup- 
* ſed conuſant of his own juriſdiction. | | 


Judgment for the plaintiff. 


N. B. There may be a cuſtom to award proceſs by parol. In the 
ſheriff's court of London there is no other proceſs. 


Bern and Bern. ; 


| Error, dower, A Writ of dower was brought in C. B. of Ireland. As to part 
— 2 A of premiſſes in the count, the tenant pleaded Ne wunque ſeifi 
ee que domer. Iſſue upon this, and a verdict for the demandant; 
judgment upon it, & tenens in miſericordia. As to the reſidue of 


> the land contained in the count, the tenant pleaded that the huſ- 


band being an infant at the time of the marriage, there was a diſ- 

courſe between him and the demandant's father, ſhe being likewiſe 

an infant, about the marriage, and that it was agreed between them 

that when the demandant's huſband ſhould come of age, he ſhould 

ſettle a rent-charge of ſuch a value upon the demandant in lieu of 

her dower, and that when he came of age he made fuch fettlement 
accordingly. To this there was a demurrer, but before judgment 

given upon it one William Sinclair came in according to the far. of 
Glouceſter, and is received pro intereſſe ſuo, and pleads that the 
grandfather of the demandant's huſband being ſeiſed in fee of the 

25 lands in queſtion made a leaſe of them to his anceſtor for the term 
of 99 years, part of which term is unexpired; and the demandant 

comes in and confeſſes that this William Sinclair is intitled to the 

term. Then there is judgment for the demandant on the demurrer 

Frecuon & quod tenens ſi in miſericordia: upon that judgment is given to 
ſhall nor ſtay deliver ſeilin of the premiſſes to the demandant, but that execution 
dust ſtay till expiration of the ſaid term. Upon error in B. R. in Ire 


be a rent. land judgment was affirmed, Error brought in B. R. on both 


Mr. Parker for the plaintiff in error: That the judgment is erro- 
neous; 1. Among others is demanded a meſſuage or work- houſe; 
that this is wholly uncertain, equally with the words meſſuage or 
tenement, which has been determined bad ; and things ought to be 
ſet forth with certainty in dower as well as in ejectment. A ſeiſin 


is to be given on one as well as poſſeſſion on the other. 
| 2. That 


- 


/ 
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N Tat the Fon a' good bar, as it is 2 an $4 ts was 
madle in ſatisfaction on dower. * 
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3. That there is a miſtake in the © ſire facias iſſuing out of B. R. 

in Feland, it being made returnable at a day certain; that this is a 
miſcontinuance not aided by verdi& according to the ſtatute of 
Feofailes, ſince it is ſubſequent to it, 1 I». 335. where one proceſs 
is awarded inſtead of another, or when a day is given which is not 
legal; it is a miſcontinuance. Sid. 306. 1 Vent. 7. That this fault 
of the ſcire facias is not cured by appearance. 


4. That there are two amerciaments of the tenant, whereas he 
ought not to have been puniſhed the Jaſt time, it being for no de- 
fault of his, but on the receipt of tenant for years. 


Contra Strange: That as to the 1ſt objedtion, The reaſon why 
meſſuage or tenement has been held bad is becauſe of the uncer- 
tainty of the laſt word, which takes in corporeal and incorporeal 
inheritances; and therefore tythes, &c. which are tenements, can- 
not be called meſſuages. Meſſuage or houſe would be good; and 
here the laſt word workhouſe is a more particular Geſerigtion of 
What was before called a meſſuage. 


25 Objection: This bar cannot be good; /, Becauſe the ori- 
ginal agreement was not in writing, and therefore void by the ſta- 
tute of frauds ; and -2dly, Becauſe the huſband was an infant, and 
therefore his aſſent not binding to him, 


As to the objection to the ſeire facias, it is to be underſtood only 
as a proceſs to bring in the plaintiff to aſſign his errors, and his com- 
ing in upon it had cured the fault. 1 1», 325. 


As to the two amerciaments, the flat. 16 & 17 Car. 2. c. 8. 
enacts, that no judgment after verdict, &c. ſhall be reverſed for 
want of a miſericordia, or capiatur ; and that all defects of a like 
nature ſhall be amended in the court where error is brought : that 
in the Jaſt general words this fault is included. 


en Cb. J. That the court muſt take notice of the court 
of C. B. in Ireland proceeding by original: and it is certain that 
where proceſs in the original action is returnable at a common return 
day, ſo muſt likewiſe the proceſs upon a writ of error. But the 
ſtat. 32 H. 8. c. 30. Says, that no judgment ſhall be ſtaid by rea- 
ſon c any diſcontinuance after verdict, which words have been ex- 
tended in ſome caſes to diſcontinuances made after verdict. That 
U the 


— 
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3 Bac. 'Abr. 
611. S. C. 
2 Str. 1000. 


15 


moved accordingly in B. R. 


the only doubt is relating to the two amerciaments. At common law 


before the fat. 16 C 17 Car. 2. c. 8. if an amerciament was entre 


inſtead of a capiatur, though it was for the benefit of the defendant, 
yet, as it was the judgment of the court, he might aſſign that for 
error himſelf. - Here is a conſideration of law, though we know in 
fact that come to nothing. ö 
But at length the court ordered it to be amended upon the ſta- 
tute, and the firſt miſericordia to be ſtruck out; as it ſtood upon 
the paper, without requiring a- diſtinct motion for that purpoſe. 


Judgment affirmed. 


King and Brotherton. 


I 1 TI CLES. of the peace were exhibited againſt the defen- 


1 dant by his wife, and he was bound in 1000/. to keep the 


peace; and his ſureties in 300 J. each. 


Trin. Geo. 1. The Earl of Stamford on his Lady's ſwearing ar- 


ticles of the peace againſt him was bound himſelf in 4000 J. and 
his ſureties each in 2000/. 


oy 


4 Lumley and Palmer. 


A action was brought againſt the defendant as acceptor of an in- 


A land bill of exchange. Upon the trial before Lord Hardwicke 
at Gurldball it appeared upon the evidence that the acceptance was 
by parol only. The phaintiff had a verdict, but this point was ſaved 


to the defendant, whether or no a parol acceptance of an inland 
bill of exchange is ſufficient to warrant an action againſt the accep- 
tor upon the „lat. 9 & 10 NW. 3. c. 17. 4 Ann. c. 9. and it was 


Mr. Abney for the plaintiff: That this acceptance by parol is 


good. That the Judges have extended actions of bills of exchange 


in favour of merchants and trade. Holt Ch. J. ſaid he remembered 


the firſt action brought on a bill of exchange. 2 Luft. 158 5. Tre- 


by Ch. J. ſaid, that bills of exchange were firſt allowed between 
Engliſh and foreign merchants, next among Engh/h merchants, af- 
terwards among all traders in general, laſt among all perſons what- 
ſoever. 2 Vent. 292, If a gentleman draws a bill of exchange, he 


is a merchant to that purpoſe. wats 


That 


PF, | 


* 
* 
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That the two acts concerning inland bills of exchange are made 
for the benefit of the drawer : that he ſhould not be chargeable for 


. of 
- 

* 

. g 


intereſt and coſts without a profit. Salk, 13 1. 


Acceptance for part is good.  Wetherlock and Keel, 6 Gee: I. 
Comb. 452. Theſe reſolutions ſeem to be founded on Molloy, who 
ſays the lame. 


Acceptance by a ſtranger is good ſo as to bind the ſtranger for 
the honour of the drawer, Carth. 459. | 


Acceptance after time of payment is elapſed, is good. Salk. 129. 


Though the act 4 & 5 Ann. provides, that no acceptance of an 
inland bill of exchange ſhall charge any perſon whatſoever unleſs 
under written or indorſed, yet the laſt clauſe in the act ſets all at 
large again, which is a proviſo that nothing contained in this a& 
ſhall diſcharge any remedy which any perſon may have againſt the 
the drawer, acceptor or indorſor of any ſuch bill. 


Therefore as theſe acts have made no alteration as to this point, 
it is to be ſeen what was the cuſtom of merchants before thoſe ſta- 
tutes, and what it is now. 


Molloy 295, 300. It is ſaid that an acceptance binds without wri- 
ting, and that a ſmall matter amounts to an acceptance, ſo as there 
be an underſtanding between the parties; that if it is ſaid, leave your 3 Bac. Abr. 
bill with me and J will accept it, that is a good acceptance. "| WW 


Since theſe acts the determinations have been with the plaintiff. 


, * i 
f 4 Vin. Abr. 
| : * ps 4 t. 
Michaelmas 12 Geo. 1. * Wilkinſon and Lutwyche at Niſi prius Bac. Abr. 


before Lord Raymond. Action on a foreign bill of exchange againſt 1 
the defendant as acceptor; on the evidence it appeared that the Stra. 648. 
defendant in a letter ſaid, I will pay it if you will firſt let me ſend 3 : 
to my correſpondent in Jreland; it was inſiſted upon by the defen- 
dant that this was only a conditional promiſe of acceptance : but the 


Chief Juſtice held it a good acceptance. 


+ 4 Vin. Abr. 


Michaelmas 6 Geo. 2. + Cox and Coleman, a foreign bill of ex- 8 


change was drawn upon the defendant, and returned and proteſted 610. S. C. 
for non-acceptance, and afterwards the defendant ſaid to the plain- 

riff, if the bill comes back 1 will pay it; and this was held a good 

* acceptance. 


* Underwriting or indorſing a bill thus, I will net accept this bill,“ is held by the cuſtom 
of merchants a good acceptance. 


2 ; That 
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I That there never was any difference between foreign and inland 

N bills of exchange as to the matter of acceptance by common law 
nor by ſtatute, but only in matter of proteſts they differed at com- 

mon law. Ur gr! 2 | 


5 wa Mr. Strange on the ſame fide : That there is no doubt but before 
» 7 hie, 7 the 9 & 10 V. 7. a & parol acceptance was good, as appears by 
Molloy. ' The alteration which that act has made as to thoſe bills of 
exchange is, that it makes underwritten - acceptance neceſſary to 
warrant a proteſt for non-payment, ſo as to charge the drawer for 
principal, intereſt and charges; but the act does not ſay that an 
acceptance though not in writing ſhall not be ſufficient to any other 
purpoſe than that particular one there mentioned. e 


This act of 9 & 10 V. z. does not extend to proteſts for non- 
acceptance, and therefore in order to elude this act it was cuſtomary 
with merchants to refuſe to accept. To ſupply this defect was „iat. 
3 G4 Ann. made, which gives a proteſt for non- acceptance; and 
then provides that no acceptance ſhall charge the drawer with in- 
tereſt and coſts on a proteſt for non-payment, unleſs it be under- 
written or indorſed; and this is all the innovation that is made by 
the ſtatute, but there is nothing in it concerning an action againſt 
the acceptor, but it is made merely for the benefit of the drawer, 
that he ſhould not be charged with intereſt and coſts upon a parol 
acceptance. Salk. 231. 6 Mod. 88 1. This appears by the laſt pro- 
viſion in the act, which is that nothing contained in the act thall 
diſcharge any remedy which any perſon may have againſt any 
drawer, acceptor or indorſor. Now the plaintiff had by the com- 
mon law a remedy to charge the acceptor for the principal, and that 
ſtill remains. | 


That this has been the conſtant courſe of the city of London ever 
ſince this act as well as before. | 


Scott and Anderſon, Michaelmas 1 Geo. 2. A parol acceptance of 
an inland bill of exchange was held good by Raymond Ch. J. at Ni 
.prius London. | 1 


Mr. Marſb contra: That as many inconveniences aroſe from a 
Might acceptance of an inland bill of exchange, the deſign of the 
above mentioned acts was, that an acceptor ſhould not be made li- 
able but by his ſolemn act of underwriting or indorſing. 


That in the act of Queen Ann are theſe general words, That no 
acceptance ſhall be ſufficient to charge any perſon whatſoever except 


under written or indorſed. 
That 


| 
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That there can be no cuſtom of merchants as to theſe bills I 72 
change, ſince Holt Ch. J. ſaid, he remembered the firſt action ever 
brought on them. 


That then it muſt depend upon the cuſtom as to the acceptance 
of foreign bills; and in Lutw. 887. in a declaration on a foreign 
bill; when it comes to an averment of the fact it is particularly 


ſaid, acceptavit & manu ſua ſubſcripſit. 


Reay and Meggot at Nifi prius in London, Hil. 7 G. 2. C. B. it 
was ruled by Eyre Ch. J. That a parol acceptance of an inland bill 


was not ſufficient to charge the acceptor. 


Mr. Abney in reply: That according to Molloy and the two caſes 
before cited, parol acceptance is ſufficient in foreign bills of exchange. 


Hardwicke Ch. J. That at the trial of the cauſe he was of opinion 
that the action might be maintained againſt the acceptor on a 
parol acceptance, but that he had ſaved the point, as it depended 
upon the penning of two acts, both very dark, but more eſpecially 
the laſt, and as it was ſaid to have been otherwiſe determined by 
Eyre Ch. J. but that he was now confirmed in his opinion, and that 
the true conſtruction of theſe acts is to charge the drawer with prin- 
cipal and intereſt after proteſt ; which will appear by conſidering the 
purport and intention of them, 


That it had been truly ſaid that before theſe acts there was no 
difference between foreign and inland bills of exchange, but in caſe 
of proteſts, for at common law there was no way to charge the 
drawer of an inland bill with intereſt and coſts after a proteſt; and 
therefore the firſt act was made that after acceptance by underwritiog, 


"theſe bills might be proteſted for non-payment, and that thereon 


intereſt and charges ſhould be paid by the drawer from the time of 
the proteſt, The ſtatute does not ſay the original ſum, for that is 
recoverable without proteft ; but intereſt and charges. 


Then was made the act of Queen Ann, which recites this clauſe 
in the act of King William, and the miſchief to be remedied is ſaid 
to be that there was no proviſion by the firſt act for intereſt and 
charges in caſe any merchant refuſed to accept the bill by under- 
writing or indorſing: and this act makes a new proviſion, and ena- 
bles them to proteſt for non-acceptance, ſo that the whole proviſion 
of the two acts plainly relates to proteſts, the firſt giving a remedy 
upon proteſts for non-payment, and the ſecond proteſts for non- 


acceptance. 


Indeed the fifth ſection has expreſs words that no acceptance 


{hall Charge any perſon whatſoever unleſs underwritten or indorſed ; 
| / X and 
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and if theſe words ſtood ſingly, it would be hard to ſay that any 
remedy lay againſt the acceptor by reaſon of a parol acceptance : 
but then the generality of theſe words is reſtrained by the words 
that immediately follow: that if ſuch bill be not accepted by ſuch 
underwriting or indorſetnent, no drawer ſhall be liable to pay coſts, 
damages or intereſt thereon ; ſo that the firſt general words are only 
to be underſtood to relate to the charging the drawer with intereſt 
and coſts. Nothing is more common than for an act of parliament 
to have general words at firſt, which are afterwards reſtrained by 
particular ones, | 


That it was ſaid that this proviſo was put in by the committee, 
when there might not be ſo much time for drawing it up clearly, as 
had it been done at the firſt drawing the act. | 


The proviſo at the end of the act is alſo very material to the pre- 
ſent point, that nothing in the act contained ſhall diſcharge any re- 
medy againſt the drawer, acceptor or indorſor of any ſuch bill. 
The conſtruction of this clauſe is, that it relates to the remedy for 
the principal ſum in the bill; for theſe two acts relate to and make 
a proviſion for proteſts, which are to be followed with intereſt, 
damages and charges upon the drawer; and therefore this is a very 
natural proviſo that this ſhould not extend to diſcharge any remedy 
that they might have for the principal ſum, though there were no 
ſuch proteſt. _ 


The caſes of foreign bills of exchanye are not much to this pur- 
poſe, ſince the preſent queſtion wholly turns upon the act of parlia- 
ment. 2 0 


The caſe of Scot and Henderſon is indeed in point ; and that 
ſeems to have been the opinion of Lord Raymond at the latter end 
of his time, 


The ſame was likewiſe the opinion of Lord Parker. 


Heldfeorthy and Thicary, Paſc. 11 Ann. B. R. An action on the 
caſe on an inland bill of exchange againſt the acceptor : at the trial 
exception was taken that the acceptance was only by parol. Par- 
Fer Ch. J. held that it was ſufficient, for that the acts only ex- 
tended to the loſs 'of intereſt and damages by reaſon of not accept- 
ing by under-writing, but not to the principal ſum on the dill. 

Smith and Plunkett, Michaelmas 11 Ann. B. R. the ſame deter- 
mination on the ſame objection, 


His Lordſhip added, that this point did not ſeem to be ſo ſet- 
ted to the contrary in C. B. as had been maintained at the bar; 
I WM 


* 
ä r ** 


— 


Michaelmas Term 8 Geo. 2. 


| for that he had been informed by one of the Judges of that court 


on a late caſe which came before them. Orm and Holliday, Hil.” 


q Geo. 2. an action on the caſe againſt the acceptor of a bill of ex- 
change, exception was made at the firſt trial, that the acceptance 
was not in writing, and therefore not binding. It was moved in 
court, they being informed that the opinion of Lord Raymond was 
as before cited, all inclined to the ſame opinion. Indeed no final 
judgment was given, becauſe the defendant thought fit to acquieſce 
in the inclination of the court, and never moved it again. 


= The new trial denied. 


The King and Reading. 


CERJEANT Wright moved to quaſh an order of two juſtices, Order of ba- 
and two orders of ſeſſions made thereon, whereby the defendant 1 
was adjudged father of a baſtard child. A 


Vide ante 


The King and 


The firſt order of ſeſſions was a ſpecial order ſetting forth the 2 
particular circumſtances of the caſe, and charging the defendant ag 3 
upon the oath of a feme covert with getting a baſtard upon her. 2 Seſſ. Caf. 
This order adjourned the matter to take the advice of the Judges of *3* PE 175. 
aſſiſe, but they declined giving their opinion in it: and the ſecond 

order reſumes the affair, and adjudges the defendant to be the father 

of the child. There were other witneſſes which ſaid that the huſ- 


band was reſident about ſeven miles from the wife's habitation. 


Exception was taken to theſe orders, that the wife is the only 
evidence ; and that ſhe is not a competent witneſs in law to exone- 
rate her huſband of the-charge and burden of this child. 


Contra Mr. Abney for the orders: That if the orders of ſeſſions 
on which the fact is ſtated ſpecially ſhould be bad, yet the order of 


the two juſtices is general and good; and therefore though the 
others ſhould be quaſhed, yet this will ſtand. 


As to the objection that the wife is not a good evidence at law to 
prove the defendant father of the child. 


Paſch. 3 Geo. 1. The inhabitants of St. Andrew's Holbourn and of How far a 


St. Bride's Fleet-ſflreet : An order of ſettlement was removed into _— Taha 


this court, ſetting out a ſpecial caſe, That J. P. and E. had been evidence a- 


mong poor 
perſons to baſtardize her iſſue. The inhabitants of St. Andrew's and St. Bride's. Sefl, Caſ. Monk 113. 
| Caf, of Set. and Rem. 102. 


married 
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married 23 years, and had four children, two of which were dead, 
and two had gained ſettlement, both the huſband and wife were 
married to other perſons, by their mutual conſent, about 18 years 
before this:diſpute aroſe; the wife after her ſeparation from her hu. 
band had eight children; this matter appeared upon the examina. 
tion and evidence of the wife; and Parker Ch. J. was of opinion 
that the wife was a good evidence to prove that the children did not 
belong to her huſband, but to the other perſon ; as they were poor 
perſons, and therefore the child is intitled to a ſettlement and main. 
tenance ſomewhere, and it muſt be indifferent to the parents where, 
and the woman could have no intereſt in fixing them upon the 


other perſon, 


— 4 


The declara= Penderill and Penderill, Hil, 5 Geo. 2. 2 Stra. 925. 3 Wil. 
Re the Rep. 276. an iſſue directed out Chancery to try whether the defen- 
23 dant was legitimate or not; on the trial before Raymond Ch. J. the 
baſtatdize her declaration of the * mother was given in evidence to prove the 


2 B. 1, Child a baſtard. 


that caſe the 


huſband was Fi), 3 Geo. 2. Clark and Wright C. B. on an iſſue out of Chan- 
is cery to try the legitimacy of the defendant the frequent declarations 
of the mother that the child was not her huſband's were offered, 

but becauſe the mother was alive, not admitted; but Eyre Ch. J. 

: ſaid, that had ſhe herſelf been there ſhe might have been examined. 


Mr. Parker on the ſame ſide; that if the orders of ſeſſions are 
bad, the order of two juſtices will ſtand, for the court will take no 
conſideration of any thing ſet out upon a bad order; as they take 

notice of nothing ſet' out in a plea that is bad in any particular. 
That the firſt order of ſeſſions as it makes no determination, but 
only refers the matter, is bad, Sa/k. 486. and that no adjournment 
appearing upon the face of the firſt order, the ſecond order was 
wholly ſuperfluous. | 


Seſſions can- Hil. 7 Geo. 2. In the caſe of Shrewſbury, 2 Stra. 975, 2 Bar- 
not adjourn nard. K. B. 272. Sef. Caf. 253. pl. 201. a rate was made for the 
un bont cx, relief of the poor, an appeal againſt that rate to the ſeſſions ; the 
preſly ad- ſeſſions adjourning the matter of the appeal from the 19th of the 
wakes. Age month to the 2oth, but as it did not appear upon the face of the 
eo order that they likewiſe adjourned the court till that time, this court 

were inclined to think it bad till it was ſet right by another certio- 


rari, which returned an adjournment of the court. 


Serjeant Wright and Mr. Strange in reply: As to the point chiefly 
inſiſted upon, that the orders of ſeſſions are bad, becauſe there is 
no adjournment, it muſt be allowed that if an adjournment did 
not appear upon the face of the order, any a& done at an adjourned 


ſeſſions would not be good: but this is an original ſeſſions; neither 
as 


e ak 8 
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is the firſt to be called an order, for the matter is by that only re- 
ferred in order to take the advice of the Judges of aſſize. 


That the ſeſſions is not bound to determine this appeal at the 
firſt ſeſſions, but they may at any time put it off in order to hear 
more evidence, or take the advice of the Judges, or for any other 


cauſe. 


As to the merits of the caſe, it is held, 1 I/. 6. 5. That a wo- 
man cannot be an evidence for or againſt her huſband, as it might 
be a means of great inconvenience, and cauſe of implacable diſcord 
and diſſenſion between the huſband and wife. That there can be 
no caſe in which the wife's giving evidence is likely to create ſo 
much diſſenſion between her and her huſband as the preſent. 


That formerly juſtices of the peace thought they had nothing to 
do with the children of married women. 


Curia. Hardwicke Ch. J. There are in the preſent caſe two 
queſtions, one upon the form of the order, and the other upon the 
merits. 
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The objection to the form is, that the firſt order of ſeſſions makes 
no determination, and that the ſecond order is wholly ſuperfluous, 
as there appears no adjournment upon the firſt, ſo that the ſeſſions 
could reſume the conſideration of the cauſe. 


Where an appeal is lodged in the ſeſſions it is neceſſary that they Seflions muſt 
make a direct and final judgment, and they cannot refer it to the 8 
Judges of aſſize for their judgment. Salk. 480. and the caſe of The ment them“ 
King and Willey this term: and therefore had the matter reſted upon 1 The 
the firſt order it would undoubtedly have been bad, but then it Wiley. 
cannot be doubted but that they may continue over the determina- 
tion on the appeal by a proper adjournment, either to take the ad- 


vice of the Judges, or for any other reaſon. 


Therefore the matter reſts upon this, that there is upon the firſt 2 pro- 
order a reference to the Judges of aſſize for their advice; and no jan. . 


formal adjournment after it. It does not ſeem that there ever was a court of re- 


any determination in this court, that it is neceſſary for the juſtices vod at com- 
mon law mult 


in their quarter-ſefſions in the execution of any juriſdiction given make formal 
by ſtatute to make formal and regular continuances, as the | courts and regular 


1 = 6: ho continuances, 
a dove do. It mult indeed be agreed that upon indictments where ae ae. 


they proceed as a court of record at common law, they muſt make when they 
| f | | = making orders on 3 power given them by ſtatute, Poſt. 
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regular continuances. But it ſeems that upon orders no ſuch formal 
adjournment is neceſſary; and the matter ſufficiently imports that 
there was in fact an adjournment in the preſent caſe by referring it 
to the Judges for their advice when they ſhould come the circuit. 


If there s = Then the queſtion will ariſe, whether the laſt orders being ad- 
general order judged bad upon the merits of the firſt order can be abſtracted from 


and a Feckat them and made good. It has always been taken as a rule in this 


order of ſeſ- Cafe, that where there is a general order of two juſtices good upon 
ions upon it the face of it, and the party appeals from it to the ſeſſions, and they 


* d t | . . © 
* o make an order ſpecially, ſtating the caſe as it appeared upon the evi- 


court will in- dence before them, the court will take the ſpecial caſe in this laſt 


tend the tber order to be the foundation upon which the firſt order by two ju- 
cial caſe ſet i 


out upon the ſtices was made, and therefore if the evidence ſet out upon the laſt 
laſt order to Order is not ſufficient to maintain their judgment thereon, the court 


be the an, will not only quaſh the laſt but the firſt order likewiſe. 


«dation of the 
trſt, and pro- N 
ceed accord- 


ingly. It has been ſaid, that if the orders of ſeſſions ſhould be bad upon 


If a plea is , : : : ; 
242 any any account, the court will not take notice of any thing appearing 


part, the court upon them; but though this is the rule of pleading, yet it does not 
will take no- hold in orders; for in orders of ſettlement where on appeal from 


5 two juſtices, the ſeſſions ſtate the caſe ſpecially, and conclude with 
on it, but this quaſhing the order of the two juſtices; this court will ſometimes 
_ not bold make uſe of the ta appearing upon the laſt order to quaſh it, and 
to orders of Conſequently to affirm the order of the two juſtices. 

juſtices. 

The wife s Then as to the merits: The wife is not a competent evidence in 
not in point of point of law in this caſe, that is to prove the whole fact; though it 
mY £ 3... ſeems ſhe may be a competent witneſs to prove the criminal conver- 
dence to ba- ſation between the defendant and Herſelf, by reaſon of the nature 
omg = of the fact, which is uſually carried on with ſuch ſecrecy, that it 
i evidence will admit of no other evidence; therefore as to the fact of the de- 
to prove the fendant's converſation with her ſhe may be a good witneſs ; but this 


m—_— _ is only from the neceſſity of the thing, But then in the preſent caſc 


band; but af It is gone further, for the wife is the only evidence to prove the ab- 
ter that is ſence and want of acceſs of her huſband, whereas this might be 
hay = e made appear by other witneſſes, and therefore the wife ſhall not be 
evidence from admitted to prove it, ſince there is no neceſſity that can juſtify her 
the necelity being an evidence in this caſe. | 

-of the thing 

as to the 'fa- Ip : ; 
ther of the In the caſe of Penderill before cited there was the ſtrongeſt evi- 


— dence imaginable to prove the want of Exceſs of the huſband ; it 
was made appear by ſeveral of the huſbarY's relations who watched 
bim for that purpoſe, that he was in Staffordſhire all the time his 

wife went with child, and that ſhe refided in London the whole 
une. 


1 The 
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The wife thereupon is not to be admitted an evidence to prove 
that her huſband had no acceſs to her; and the teſtimony of the 
other witnefſes that he reſided about ſeven miles off ſhews an appa- 
rent poſſibility of acceſs. 


It muſt be of very dangerous conſequence to lay it down in ge- 
neral, that a wife ſhould be a ſufficient ſole evidence to baſtardize 
her child, and to diſcharge her huſband of the burthen of his main- 


tenance. 


But the opinion the court is of at preſent will not be a precedent 
to determine any other caſe wherein there are other ſufficient wit- 
neſſes as to the want of acceſs; but the foundation that is now gone 
upon is the wife's being the ſole witnels. 


Page Juſt, That this is ſomething fimilar to the caſes of hue and In en action 
cry, where by ſtatute in an action againſt the hundred the perſon — 


robbed is admitted an evidence from the neceſſity of the thing as to perſon robbed 
= thoſe matters which generally can be proved by none but himſelf, = afk 

| R # TY FFF | j 

as that he is robbed, and of what ſum, and in what place; but of further than 


all other things which may poſfibly be proved as well by other evi- is warranted 


: dence, he is no witneſs in law, nor does the ftatute extend to it, b the necel- 
be . ; 8338 ? fity of the 
as whether the place is within the hundred, Sc. ching. 


Probyn Juſt. In caſes of violence committed by the huſband mn dates of 
againſt the wife, ſne herſelf is admitted an evidence, as in the caſe violence com- 
of Lord * Audley, and in the cafes of exhibiting articles of the ited by the 


RES. huſband a- 

j peace, from the neceſſity of the thing, fince it may be done at a gainſt * 

g time when no one elſe can prove or know it. wife, ſhe her- 
F ſelf may be 


evidence from the neceſſity of the thing. Hut. 115. 


* 


Lee Juſt. That in the caſe in Sa/k. where a child born in lawful Salk. 122. 
_ wcdlock was proved to be a baſtard, no ſuch exception was taken as? * 

in the preſent caſe, but the defendant merely inſiſted upon the old 
notion of the huſband's being within the four ſeas. 


= That on the far. 3 H. 7. c. 2. In the cafe of Ramſay on an in- Woman for- 

dictment for forcibly taking away a woman, and marrying her, the cibiy married 

wife was admitted an evidence, becauſe none elſe except the defen- . 

dant were preſent; and therefore it is very proper to admit this the raviſber. 
woman to prove what.was done in ſecret, and what it cannot be 
preſumed there are other witneſſes to prove; but then it muſt be 
admitted no further than neceſſity warrants; and in all other caſes 

dhe rule of law is to be adhered to. 


But 


3 


. | 1. | 


mn... 


But that he doubted as to the order of ſeſſions being good in 
form; for the words of the 18 Elia. ſeem to confine that to the 
next ſeſſions, and if they then and there do nothing, then the act of 
the two juſtices is to ſtand. . 


At length the court ordered it to ſtand over as to this ſingle point 
of which Mr. Juſtice Lee doubted; but that all the reſt were fully 
determined. 


Oro. Car. 476. That it having been determined, that in caſes of baſtardy where 
Tot. %. no order has been made by two juſtices, but where the ſeſſions have 
gone upon it originally, as they may by 3 Car. c. 4. and make an 
order that the defendant is not chargeable, and the ſame matter has 
been afterwards taken at the next ſeſſions, that the laſt order might 
See poſt, be quaſhed becauſe the ſeſſions were before ſuncti officio: it might be 
Fe 4 "a worthy of confideration on the next argument whether the two ju. 
ed becauſe no ſtices and the ſeſſions having both made orders are not functi cfficio, 


adjournment. and conſequently whether the court can bind over the defendant to 


appear before them again. Stands over. A eee, 92 # 
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PHILIT Lord HaxDwicke, Lord Chief Juſtice. 


Sir Francis Pa E, Knt. 
Sir EDMUND ProByN, Knt. + Juſtices. 


W1iLlLiam LEE, Eſq; 
Joun WIIIESs, Eſq; Attorney General. 
DvupLtzy RyYDzs,: Eſq; Solicitor General. 


ſ 


* Boucher verſus Lawſon. # See this caſe 


in 2 Kel. 156. 
pl. 127. as to 


N action on the caſe brought againſt the defendant, for ran = 


that the plaintiff delivered a parcel of goods into a ſhip How far 
whereof the defendant was owner, bound from the river owners of 
Tagus to London where the goods were to be delivered, f are ge. 
and that the defendant undertook to carry the goods and deliver fault of the 
them at London to the plaintiff; the plaintiff averred that the ſhip maſters at 
did arrive ſafe at London, and that the defendant refuſed to deliver mon law. 
the goods to him. The defendant pleaded Not guilty. On a trial 


5 Guildball before Lord Hardwicke a ſpecial verdict was found as 
ollows : | 


That the defendant was ſole owner of the ſhip; that he appointed 
one Fletcher maſter of it; that the plaintiff put the goods on board 
this ſhip to be carried from the river Tagus to London ; and the bill 
of lading was found in bæc verba, whereby the plaintiff was to pay 
ſo much freight for the goods, and that the goods were to be de- 
livered at the port of London on the gth of Auguſt, damages of the 
Tea excepted ; which bill of lading was figned by the maſter, 
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'ſpecial agreement. . 
01 7 ; . 223 Au: 18 . Eke , 8 eln le 
11.4 ..--. * Strjeant Darnel for plaintiffs That this does not differ from the 
gif gaibuie e common caſe of owners of ſhips, who in like manner as carriers are 
liable for the maſter's neglect in reſpe of freight, 


7144 1 


„ 


Auers and Slace, 1 Mod. 8 5. 2 Lev. 69. 1 Vent. 238, 190. 
An action againſt the maſter of a ſhip for damage the plaintiff had 
received by his negligence ; it was ſtrongly inſiſted upon that, the 
: Owners of aRion did not lie againſt the maſter, but ſhould have been brought 
N lia againſt” the owners themſelves. But the court held the action lay 
le for Nt either againſt the owner or maſter, for that they were both intitled 
Eon 7-het0, 90 cen for the, freight. The defendant in that caſe: pleaded 
Ee 


„uo that eleven armed men came om board him under pretence öf preſ- 
-robbed. of 
them. 


ſing, and took away the gold; but this defence was not allowed of, 
N the cout comparing it to the caſe of a common carrier. 


. | wot 4 411%.” SO 1.15 INI 1 1 500 5 
And for de- 0 Baſon and Sandford, ; Carth. 60. | -2 Salk. 440. 3 Lev. 268. 
— we Cb. 116. 1 Show. 29. An action againſt the owners, adjudged that 
RE the action did lie againſt either owner or maſter for default of the 


- »- maſter, for either of chem may bring an action «for the freight. 


L Nd: 301 Je ate 4 51 G10 i929 | | F841 
Brandon and Peacock, the fittings after Raſſer term 1730. 3 G. 2. 
+ +. at Guildhall before Raymond Ch. J. A perſon put tobacco on board 
a9 48 a ſhip, the maſter run away with the ſhip and tobacco, the goods 
„s 


being inſured, the perſon that owned the tobacco applied to the in- 
ſurance office and received the value of it, the inſurance- office took 
an authority from him to ſue the owner, and the Ch. J. held that 
the action lay. | 


ban Nib id | | | 

his has been likewiſe the practice of Chaneery. 2 Vern. 442. 
A man bad undertaken to carry goods in a lighter, and the lighter 
was overſet and the goods damaged, and.a bill was exhibited to 


Morſe v. diſcover the owners. Mawſon and Buckworth.in the ſame book. 


Buckworth, 
A Vera. 443. — 11  Abney 
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75 Aney contra for defendant : That without impeaching any of 
the bther caſes the preſent may be diſtinguiſhed from them. The 
verdict has found among other things that this trade of exporting 


o 
. 
- 
- 


gold is an illicit trade according to the laws of the kingdom of Po 


fugal; and in this particular trade it is uſual for the maſters to take 
"the whole freight to their own uſe, without there is ſome ſpecial 
agreement to the contrary, and that here there is no ſuch agreement. 


- Michathmas 13 Geo. 1. Canc. * Burroughs and Jamineau, A ſuit was Determina- 


tion of a 


commenced at Leghorn about the acceptance of a bill of exchange 

"drawn there; and the judges of the court were of opinion that the born 1 
acceptance was not ſufficient: the parties afterwards happening to acceptance of 
come into England, the plaintiff brought his action here; but the 
*Hefetidant in whoſe favour the judgment at Leghorn was, brought binding in 
Bis bill in Chancery. And King Lord Chancellor was of opinion England. 


a bill of ex- 
change held 


12 Vin. 


that the court of Leghorn having a general and proper juriſdiction of 3 87. pl 
the capſe, their judgment was binding and concluſive to the court g. ; 


hete, and thereupon granted a perpetual injunction. His Lordſhip 8 Cal. 
cited a very temarkable caſe of a perſon tried in Portugal for murder 5 * 
and acquitted, and who coming into England was afterwards arraign- Mo. 1. 


ed at the Old Baily according to the fat. 28 H. 8. but pleaded his ca. 
formal acquittal, and it was allowed. | | LEE 8 3. 
I crepe k Acquittal on 


atrial by marker abroad pleaded on an arraignment here and allowed. + Hutchinſon's caſe. Show. Rep. 6. 
3 Kel. Rep. 785. pl. 34. 3 Mod. 194. Comb. 120. Tri. at Ni. Pri. 231. Theo. Evid. 39. N 


— 


If the courts here will take notice of the particular determinations 
of the courts abroad, they will haye more regard to the general law 
'a country declaring trade unlawful, and not give any. countenance 


= * mY , 


to actions brought upon ſuch illicit commerce. | 


15 


x © 
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201 10 et 6 25 
The owner of a ſhip is to be conſidered as a general maſter, and Matter liable 


the maſter as his ſervant ; a maſter is not anſwerable for the acts of _ the "—_ 
only when be 


his ſervant, but where he acts in execution of any authority given 2“ in execu- 
him by the maſter. Salk. 282. Shin. 62 Jo a tion of an au- 


* | thority given 
If a ſervant abuſes a diſtreſs, he only is anſwerable, Hard. 31. 3 


My ſervant ſells falſe ſtuff without my commanding it; no action 
lies againſt me; otherwiſe if by my commandment. . 


In the preſent caſe there is no privity between the plaintiff and 
defendant, the .defendant is wholly a ſtranger to the bill of lading 
which is made between the plaintiff and the maſter, and the freight, 
As is found. by the verdict, is the maſter's and not the owners, 
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The uſage and cuſtom of merchants, which is part of the gene. 


ral law of England, and ought to be taken notice of by the court 


of juſtice, is that in this caſe the maſter of the ſhip is intitled to the 
whole freight, and the owners to no part of it. The reaſon the 
court went upon in Baſon and Sandford, and the other caſes, was 
that the defendants, were common carriers of goods for hire, and 
\were' intitled to the freight; it is ſaid there that the action certainly 
lies againſt them, as they have all the profits and all the recom. 
pence; which is otherwiſe in the preſent caſe; neither are theſe 


caſes of an unlawful trade. 


As hire is the ground of the action on the cuſtom againſt com- 
mon carriers, ſo is freight againſt the owners of ſhips. The under- 
taking is not the undertaking of the owners, but of the maſter. If 
the ſervant of a carrier carry goods without the privity of his ma- 
'Ner or his receiving a reward for taking them; the maſter is not 
chargeable. Midaleron and Fowler, Salk. 282. To the fame purpoſe 
Pate and Weſt, Trin. 5 Geo. 2. an action againſt the Hamſtoad ſtage 
coach-man for a ſhirt that was loſt, Raym. Ch. J. held that a ſer- 
vant by taking the profits, or by a ſpecial undertaking was liable, 


but that the maſter was not anſwerable- where he did not receive the 


i profits. 


 Serjeant Darnel in reply: That this cannot be diſtinguiſhed from 
the caſe of Baſon and Sandford, for the very bills of lading give the 
owners an action for the freight; that this being an unlawful trade 
in the kingdom of Portugal, it can have no relation to the contract 
between the owner and merchant. If a man ſhould ſteal goods and 


put them on board a veſſel, there is no doubt but the owner would 


be intitled to freight. As to the maſter's not being liable for his 
ſervant but in the exerciſe of his trade, this is in the maſter's trade, 
for it is the trade of the owners of ſhips to carry goods. If a ſervant 
nails a horſe the maſter is liable. A delivery to the ſervant in the 
way his maſter imploys him is a delivery to the maſter. Palm, 


533. 


Cur'. Hardwicke Ch. J. This caſe ſeemed at the trial of very 
great conſequence, as it concerns on the one fide one of the moſt 
beneficial branches of the Engliſb trade, as it relates to the ſecurity 
that perſons have in the truſting their gold on board Engliſb ſhips; * 
and on the other ſide as it concerned the ſecurity of owners of ſhips 
that they might not be charged by the default of their maſters 
further than reaſon requires: but ſince by an act of parliament made 
laſt ſeſſions, owners of (Hips are liable for goods taken in by their 
.maſters without their privity no further than their intereſt in the 


ſhips 


- 
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and in the freight, it is not now of ſo great conſequence, as the 
point of law here brought in queſtion only concerns the parties in 
this ſuit, and will not affect any future determinations. | 
Tuco ni Yi! It 29 | | | 
Had this caſe been directly within the reaſon of Baſon and Sand- 
ford, or Mors and Sluce, the ſpecial verdit would not have been 
directed to have been found. Theſe two caſes are under the like 
reaſon; as is likewiſe that of Brandon and Peacock, and therefore muſt 
be taken for law not now to be ſhaken, that where there is a trading 
ſhip concerned in a voyage, it muſt be conſidered in the nature of 
a common carrier, and the owners are liable for the negligence or 
fraud of the maſters. Theſe cafes depend upon two grounds; 1½, 
That the owners appoint the maſters; and 2d/y, That the freight 


comes to the owners. 


Hete it is found by the verdict that the laſt of theſe reaſons fails, 
and therefore it will ſtand upon this ſingle ground, that the maſter 
being the owners ſervant they are liable for his act. 


The firſt difference attempted to be made between this caſe and 
the others is, that this trade of exporting gold is found to be a trade 
prohibited by the laws of the kingdom of Portugal. But though the 
trade is found to be there unlawful, yet the verdict has not found 
the conſequences of it, whether it might incur the loſs of the ſhip, 
or a perſonal penalty on the maſter only; and I am not ſatisfied 
that this will make any difference : the carrying on indeed of a trade 
prohibited by the laws of England is of material conſequence, and 
It is ſaid that the parties in that caſe ſhall receive no relief, as they 
are both participes criminis, and therefore the law will not give 
one any remedy againſt the other, But if it ſhould be laid down, 
that becauſe goods are prohibited to be exported by the laws of any 
foreign country from whence they are brought, therefore the parties 
ſhould have no remedy or action here, it would cut off all benefit 
of ſuch trade from this kingdom, which would be of very bad con- 
ſequence to the principal and moſt beneficial branches of our trade, 
nor does it ever ſeem to have been admitted. 


The reaſon gone upon by Lord Chancellor Xing, in the caſe of 
Burroughs and Jamineau, was certainly right, that where any court, 
whether foreign or domeſtick, that has the proper juriſdiction of 
the caſes, makes a determination, it is concluſive to all other courts. 
But I never was ſatisfied with the Chancellor's opinion in granting 
an injunction upon it, for if the exception was an exception at com- 
mon law, therefore the parties ſhould have been diſmiſſed to have 
taken advantage of it there, 
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Sentence of In the time of Car. 2. a ſuit was brought on a contract of mar. 
3 riage, the ſentence of the eceleſiaſtical court at Turin was given in 
rin concluſive evidence and allowed to be concluſive. 

gg c ei gg gs ons ph e die. 

But the gene- But though a determination in a particular caſe, may be binding 
ral rule of here, yet that will not make the general rule of their laws concly. 
nga ae in this kingdom, therefore it does not ſeem that the unlaw. 


in this king- fulneſs of this trade in Portugal, ſince it is lawful in England, will 
dom. have any effect on the determination of this cale. 


The next diſtinction made is, that it is found to be uſual when 
any gold is exported from Portugal to London, that the ' maſter 
ſhould take the freight to his own uſe without accounting for it to 
his owners, unlets there is ſome ſpecial agreement between them to 

* In Juſtin, the contrary. This point, if any, will make the * material dif- 


Iaſt. tit. Ex- ference ; but it wants to be a little more cleared up. 

ercita navis, | | | 

an action doth not lie 2gainſt a man as owner, but as he hath the benefit of the freight; for when there are 
ſeveral owners, and one diſſents from the voyage, he ſhall not be liable afterwards for a miſcarriage, &c. 
Comb, 117. per Holt Ch. J. | 


The bill of lading is found by the verdict in bæc verba, and in it 


are theſe words, to pay freight for the ſaid goods: now freight 
being the fruit and earnings of the ſhip, by the rule of law, belongs 
to the owners, and the maſter only intitled to his wages. And 
therefore had it ſtood on the bill of lading and nothing elſe, the 
court would have took it that the freight belonged to the owners, 


But the queſtion is, Whether the ſubſequent finding of this uſage 
will make any difference : now as to that the point will be whether 
this is to be taken as a ſtrit cuſtom, or for no more than the com- 
mon practice, and that the owners only make an allowance to the 
maſter of this part of the freight, whether that they pay him leſs 
wages, or on any other conſideration ; for then it is only an al- 
lowance of part of their profits to the maſter, and they are notwith- 
ſtanding liable, and therefore if this finding on the uſage is to be 
taken conſiſtently with the bill of lading, and the reward for car- 
rying the gold is freight, and conſequently by the rule of law be- 
longing to the owners, they are within the caſe of Baſon and 
Sandford. 


Page Juſt : That as to the finding of the uſage, if a common 
carrier ſhould allow his driver the carriage of ſome ſmall things as 
perquiſites, the maſter would without all doubt be till liable, and 

that is only a private agreement between maſter and ſervant, and on- 
ly a different way of paying his ſervant's wages. 5 
1 ee 
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Lee Juſtice was of opinion, That as the owner is in general in- f 
titled to the freight for goods imported, it ſeemed not to be a proper 
conſideration for the court, whether he is ſo in this particular caſe, 
but that they muſt go on the general notion of the law in theſe 
kind of implied contracts on which actions ate allowed againſt car- 
riets and owners of ſhips. 


That as to the trade being prohibited by the laws of Portugal, 
the right of an Engliſb ſubject cannot be altered by the general law 
of any other country, unleſs there has been a particular determina- 
tion in his caſe. 


Stands over. 2. Trin. 8 & 9 Geo. 2. 


Marwood on the demiſe of Fennel & al' ver/us Darrel. 


N ejectment a ſpecial verdict was found at Kent 1 Geo, 2. as fol- Devile. 
lows: 1 Papiſt. 


That Thomas Darrel ſeiſed in fee of the lands in queſtion did by 

his will bearing date 1703. deviſe to E. W. and C. M. all his lands, 

tenements and hereditaments to the uſe of them, their heirs and 

aſſigns for ever, in truſt to and for the ſole benefit and behoof of his 

firſt and every other ſon in tail male, remainder to his brother Ar- 

thur for life, remainder to his firſt and every other ſon in tail male, 

and for default of ſuch ifſue ther to the ſaid E. W. and C. W. all his The ſons of 
lande, &c.. To have and to bold to the uſe of them, their beirs and aſ- J. P. only 
figns, to and for the only proper uſe and behoof of the firſt and eldeſt . 
fon of John Darrel of Cale-hill /awfully begotten or to be begotten, viſe, and the 
not heir at law or inberitor of the real eſtate of his father, and to the eh High 15 
third, feurth, fifth and every other ſon or ſons of the ſaid John Dar- ; 

rel and the heirs males of their bodies, fo as ſuch ſon to whom ſuch uſe 

is limited be not heir at law or inberitor of the real eſlate of the ſaid 

John Darrel: and if the faid John Darre/ ſhould happen to die 

leaving but one ſon, then remainder to the heirs of the body of 

the teſtator, remainder to the heirs of the body of his brother 

Artbur, remainder over to his ſiſters and the heirs of their bodies. 


The jury further find the death of Thomas Darrel the teſtator 
without iſſue, and the entry of his brother Artbur, and his death 
without iſſue. Then they find the age of the ſiſters and heirs at 
law to the teſtator, and leſſors of the plaintiffs in this ejectment; 

they 
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they alſo find ſeveral marriages of them; then they find that George " 
1 Darrel the defendant is the ſecond ſon of John Darrel of Cale- bil, f 
At and that he was born in the. year 1703, and that he has an elder 
brother Philip Darrel now living, and. that the ſaid John Darrel 
the father is living and has in all ſeven ſons. They further find the 
entry of the defendant George Darrel, and that he ſuffered a fine and 
recovery, and by an indenture for that purpoſe made particular ſettle. * 
ments upon his marriage, and that he had two children by his wife; | 

that he was under the age of eighteen at the death of Arthur the 


Pre 


brother of the teſtator, and that he was educated in the popim WW * 
religion, and never took the oaths, nor ſubſcribed the declaration, RB ** 
and that he was a papiſt ; that the teſtator was a papiſt, that his ll o 
brother Arthur was a papiſt, that the fiſters, leſſors of the plaintiff, are th 
papiſts, two of them nuns profeſſed, that the other two had taken © 
the benefit of legacies left them by this will. They find likewiſe Il to 
the ages of the five other ſons of John Darrel the father, viz. hn BR © 
Darrel born in 1704. who is a papiſt; James in 1706. a papiſt, ol 
Nat. in 1709. a papiſt, Thomas in 1711. a papiſt, % born in 
1713. whoſe religion is not found. Then they find that the leſ- 
ſors entred and demiſed to the plaintiff, and that the defendant en- th 
tered upon and ouſted him, but whether the defendant is guilty ofa WR *" 
treſpaſs, they ſubmit to the judgment of the court. | x: 
The queſtion is, whether the defendant George Darrel, ſecond ME ol 
ſon of Jen Darrel, takes any thing by virtue of this will; or whe- BR 
ther the premiſſes in queſtion are not veſted in the heirs at law of he 
the teſtator. | 2 
Serjeant Chapple for the plaintiff: That the defendant would take 1 
nothing, firſt, Though he were intitled to any thing by the words 4 
of the deviſe, yet he is diſabled by 11 & 12 W. z. c. 4. by reaſon 7 
of his being a papiſt, as it is found in the verdict. - 
In that act there is a clauſe which begins in this manner; that 7 
after the 29h of September 1700. If any perſon educated in the *© 
popiſh religion, or profeſſing the ſame, ſhall not within fix months Ml 
after he or ſhe ſhall attain to the age of 18 years, take the oaths f bi 
allegiance and ſupremacy, and ſubſcribe the declaration, every ſuch Ml he 
perſon ſhall to him and herſelf only, and not in reſpect of his or ch 
her heirs or poſterity, be diſabled and made incapable of inheriting . 
or taking by deſcent, deviſe or limitation, in poſſeſſion, reverſion or 82 
remainder, any lands, tenements, Cc. and that during the life of ; 
ſuch perſon, or till he or the ſhall conform, the next relation being a 
a proteſtant, ſhall have and enjoy the ſaid lands, &c. 
fer 
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That this part of the clauſe has been determined to relate to de- 
viſes, Sc. made before the ſtatute. | 


Then follows the remaining part of the clauſe in theſe general 
words: a” | 


That after the 1075 of April 1700. every papiſt 'ſhall be diſabled, Papits air. 
and is hereby made incapable to purchaſe in his or her own #Þled to pur- 
name, or under the name of any other, to his or her uſe, or in truſt . 4 E 
for him or her, any lands, profits out of lands, tenements, &c. and e. 4. 
that all and ſingular eſtates, terms, intereſts or profits whatſoever 
out of lands after the ſaid 10 of April to be made, ſuffered or done, 
to of for the uſe or behoof of atiy ſuch perſon, or upon any truſt 
or confidence mediately or immediately to or for the benefit or relief 
of any ſuch perſon, ſhall be utterly void and of none effect. 


That they found themſelves upon this latter part of the clauſe, 
that here being no reference to any particular manner of convey- 
ance, the diſabling is general, and extends to purchaſes of all kinds 
made to perſons within this act. The word purchaſe is a known 
term in the law, and ſignifies any eſtate not caſt upon a man by act 
of law, 1 It. 18. | 


That this deviſe will come within that clauſe as it is found to 
be made in 1703, which is ſubſequent to the act. 


2dly, That though the defendant were not diſabled by act of par- 
liament, yet he could not take under this deviſe. The words he 
claims under are the limitation to the firſt and eldeſt ſon of 7h 
Darrel not heir at law to his father, which are wholly uncertain, 
and therefore void : the father is found to be living, and therefore 
can have no heir at law at preſent, even the eldeſt ſon is exempt 
from that deſcription nemo eft heres viventis. | | 


Hob. 29. The father deviſed that all his lands ſhould deſcend to 
his ſon, and if his ſon died without iſſue male, then to the next 
heirs male of his own name. The ſon died without iſſue male; 
the teſtator's brother entered ; the daughters of the fon brought 
an ejectment as heirs at law to the teſtator ; and the deviſe was held 
void, for that the brother was not heir to the teſtator ſince he had 
grand-daughters by his ſon. 


Serjeant Eyre for the defendant; firſt, That whatever the de- 
fendant's title may be, the leſſors of the plaintiff muſt ſhew a title 


in themſelves, otherwiſe they cannot recover, now the legal eſtate 
B b 18 
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_ conveyed by virtue of his will to the truſtees, the lands being 

«deviſed to them, to hold to them, to the uſe of them and their heirs 
and aſſigns for ever. The teſtatot's intention of creating a truſt 
pears like wiſe more plain from the laſt words of the will: And 
alſo, my will and mind is, that in caſe my perſonal eſtate ſhall 
'< not extend to the payment of my juſt debts, legacies and funeral 
e expences, that then my truſtees ſhall by rents, profits, mortgages, 


4 Fe. levy. and raiſe ſuch ſums of money as ſhall ſuffice for that 


4 purpoſe: which it.could not be in the truſtees power to do 


unleſs the legal eſtate was veſted in them. 2 Vent. 311. 1 Vern. 
415. Words leſs ſtrong than the preſent nave been nn 
A truſt. in a will. 


The conſequence of this is, that the truſtees who have the legal 
eſtate in them, not being leſſors of the plaintiff, the plaintiff can- 


not recover. 


As to the objection that the defendant 3 is not fo particularly de- 
ſcribed by the . of this deviſe, as to take by them; the words 


are ſufficiently certain as to the ſecond, ſince it is ſaid the eldeſt 


ſhall not be heir at law to his father, and then goes on to the 


third and fourth fon; and it is afterwards ſaid, that if John Darrel 


the father dies leaving only one ſon, then remainder over, c. 


:Trflance- of -a ... hough in ſtrictgeſs of law no one can be called heir to his father 
fon called in. his father's life-time, yet the eldeſt ſon is uſually ſo called. 


heir in his fa- 


 ther's.life- Bradt. lib. 285, Fits, Apr. 144. pl. 327. 
time. 
A writ of raviſhment-of ward, guare "Shinn: havedew abduxit, the 
writ was challenged, becauſe the ſon could nat be heir as his father 
was living, Sed uon alloc. 2 Lev. 232. 


That though the deſcription ſhould not be good as to the ſecond 
ſon, yet there can be no doubt as to the ſubſequent limitations, ſince 
they are expreſly declared to the 3d, 4th, 5th and every other ſon; 
whereas the father has five, and the youngeſt (Fab) is not found 
by the-verdi to be a Roman catholick. 


Lac 1. e. 4. That 1 Jac. 1. c. 4. has much the ſame diſabling words, as the 
2 1 clauſe of the 115 and 126) W. z. and yet as to that act it was deter- 
bos ont, mined that a perſon was only diſabled as to himſelf, but that he 


broad, only 


diſables them might take for the benefit of his heirs. 


to take for 


their own beneht, but they may take for their, poſterity, Thornby and Fleetwood. 
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Ser nöy and Fleet wood, originally commenced in C. B. then in The firſt part 
B. R. Where the court was divided, then carried up to the houſe of * & Wa. 
Lords, Where upon hearing all the Judges of England, it was deter- does not take 
mined” that the defendant who was a popiſh gentleman educated tbe freehold 
abroad fhould take for the benefit of his poſterity; in that caſe Mr. wolf _ 

oftice Potois cited the caſe of Bye and George, in Canc. 170g. only diſables 
where' Lord Cowper held, that upon the firſt part of the clauſe of ng oo 
this atate 11 NV. 3. the freehold was in Bye, though he was not Thornby ad 


intitled to the profits. Fleetwood. 
| Stra. 318, 


That it not appearing that the youngeſt brother had not conform- 7 24. 
ed, it could not be preſumed, 10 Mod. 113, 
| 14 356, 409. 

Therefore it is ſubmitted that the defendant is intitled to take for 
the benefit of his heirs, and though he ſhould not, yet at leaſt ſome 
of his brothers may take, and though none of them, yet the leſſors 


of the plaintiff have no title. 


gSerjeant Chapple in reply: That the limitation is to the truſtees 

to the uſe of them and their heirs to a further uſe; that if the de- 
fendant is not capable, then it will be a reſulting truſt to the heirs 
at law, till the next in limitation ate capable of taking; but what 
the plaintiff depends upon, is the laſt part of the clauſe, which is 
not after the manner of the 1 Jac. 1. c. 4. but here a purchaſe 
ſtands fingly by itſelf, and he is abſolutely excluded in that caſe to 
take either for the benefit of himſelf-or poſterity. 


That the limitation to the zd and 4th ſon, &c. is no better a 
deſcriptioh, ſince it is afterwards ſaid, that he ſhall not be heir at 
law to his father. | 


The diſtinction is, that when an eſtate veſts by deſcent, it may Loy woe | 
veſted by pur- 


deveſt again, but where it veſts by purchaſe, it can never deveſt n can he. 
again, 1 Co. 95. 3 Co. 61. and therefore the intent of the teſtator ver deveſt; if 


would be diſappointed, if either of the ſons that take, ſhould af— e kd _ 
tcrwards-come to be heir at law to his father. 5 £ 


3 Co. 61. 
(Plow. 501, 


Hardwicke Ch. J. That he would give no direct opinion but only 65 
break the caſe. | 


As to the defendant's title, two points have been 'made : the 
Arſt, That the limitation made by the will is not a good limitation, 
for that the deſcription is fo uncertain that the defendant cannot take 
by it. The ſecond, That ſuppoſing the firſt point to be with the 
defendant, yet he cannot take as being diſabled by the 11 & 12 L. 


3. . 4. 


The 
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The firſt objection ſeems to have ſome weight; but it is worthy 
of conſideration, whether this limitation can be reduced to a cer. 
tainty, for if the intention of the teſtator can be found out, the court 
is obliged to follow it, It ſeems a natural conſtruction of the words, 
that he intended the ſecond ſon ſhould take provided he did not 
enjoy his father's eſtate: and the proceeding directly to the third 
: ſon bears with it a-very ſtrong implication that this was his mind; 
as does alſo the proviſo. that he ſhould not be heir at law to his 
« A__—_— Me he 

Heviſe to the It ſeems. therefore that this firſt limitation may be made certain 


ft ond eldeſt to the third ſon ; but if it cannot, if the deſcription of the third 
{6n pot heir | 
at law to his 


father is a of the plaintiff, The third, fourth and fifth ſons are all firſt cer- 
good deviſe tajnly deſcribed.; and the only thing that can create the leaſt doubt 
22 e ſubſequent proviſo : and it does not ſeem that the third ſon, 

c. are in any manner within that: ſo that as at preſent. adviſed 


this limitation ſeems to be ſufficiently certain. 


A perſon di- Then as to the ſecond queſtion, The caſe of Roper and Ratcliffe 
_— has put an end to that, in which.caſe it was ſolemnly determined 
by N by the houſe of. Lords, that the word purchaſe, in this ſtatute, did 
W. z. is dſ- comprehend a deviſe, The conſtruction they made upon this clauſe 
8 of the act was that all future limitations and deviſes were within 
Koper and this latter part of the clauſe, and that a deviſee being in ſtrictneſs of 
2 Wi len law a perſon diſabled by that clauſe, was diſabled to take by deviſe. 
4868 As to the relatian which this bears to the act of the 1 Tac. 1. 
Stra. 207. . 4. there is no ſuch latter clauſe in that act, as what is depended 


upon in the preſent caſe. 


Theſe are the objections to the title of the.defendant, but let that 
be what it will the leſſors of the plaintiff muſt recover upon their 
oven ſtrength, and if no title is ſhewn for them they cannot reco- 
ver. 


The ſons of The great doubt as to their title is this, whether the deviſe creates 
- rl an uſe or truſt to the ſons of Jh Darrel, and I am clearly of opi- 
oſe by the nion that this is only to the uſe of the truſtees, and that they have 
preſent deviſe, a legal eſtate, and whoever elſe takes under this deviſe, takes oniy 


and the legal . 
eſtate is in the as ceftur Foe truſt. 


. truſtees. 

In anſwer to this it has been ſaid, that this being a truſt for a 
papiſt, the eſtate is made void by the act of parliament. As to this 
point it is to be obſerved that this is not only a truſt for the defen- 

LS : dant, 


ſon, Fc. is certain, it is equally ſtrong and concluſive to the leſſors 
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dint, but likewiſe for the other ſons of John Darrel, the youngeſt 
of whom is not found by the verdict to be diſabled to take. 


— 


j "ry 


It has been the conſtruction of this, that if a truſt is for à papiſt, 
not only the truſt but the legal eſtate likewiſe is void, though in the Where there 
hands of proteftants ; but then the queſtion is, whether: this . * 
not be underſtood where the whole truſt is for the uſe of papiſts: 2 the truſt 
and I am at preſent of opinion that where there is a remaining part bot tbe legal 
of the truſt to the uſe of proteſtants, the legal eſtate yet remains in eſtate alſo is 


void. 
the truſtees for that purpoſe. 


The caſe of Carrick and Errington came in queſtion in Chancery 

upon this point, A man makes a ſettlement of his eſtate to truſtees, But this is to 
to the uſe of the truſtees and their heirs in truſt for A. for life, re- e 
mainder to the truſtees to preſerve contingent remainders, with re- the A 
mainder to the firſt and every other ſon of A. in tail, remainder to truſt is for the 
B. for life, remainder to the ſons of B. in tail. The teſtator died, on 8 
A. the firſt taker was a papiſt, but B. was a proteſtant, who brings there is a re- 
his bill in Chancery for the profits of the eſtate, and makes the heir maiving part 
at law one of the defendants, ſuggeſting that the limitation to A. - jo Hay 
was void he being a papiſt, and as he had no child, and the next ſtants, the 
limitation was to him, it was a truſt for him. But the Lord Chan- legal eſtate 
cellor Macclesfiela, and afterwards Lord King upon a rehearing — or 
were of opinion that the truſt to A. was void, but that the legal for that pur- 
eſtate ſettled in the truſtees ſtill remained good, they being truſtees 1 3 
not only for a papiſt, but likewife for proteſtants: and they held Errington, 
that truſtees for preſerving contingent remainders being not only Moſely 8. 
to let the tenant for life receive the profits, but alſo to make entries, — A 
and do all things for the preſervation of the eſtate for perſons not 2 Wil. Rep. 
yet in eſſe, the legal eſtate was good in order to preſerve theſe re- 361. Pl. 104. 


mainders, ſince the next taker (viz. the ſon of A.) not being yet 


In efſe, it did not appear that he would not be a proteſtant. And 


they held that the heir at law was intitled to receive the profits in 
the mean time during the life of A. till the next remainder could 
take effect; afterwards upon appeal to the houſe of Lords this de- 
cree was confirmed, 


This 4s a very ſtrong caſe to ſhew that the heirs at law are not 
intitled to the legal eſtate, and that the truſt being not only for the 
defendant but alſo for any other ſon of John Darrel, the youn- 
geſt of them not being found by the verdict to be diſabled, and there 
yet remaining a poſſibility that Toby Darrel the father found to be 
yet living may have more children, the legal eſtate ſtill remains in 
the uuſtees in truſt for theſe. ſons, 


Cc The 
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Tbe conſequence of this i is, that the leſſors of the plain 3 
miſtaken their remedy; for inſtead of bringing this ejectment they 
ſhould have applied to Chancery in order to have got the profit 
'from the truſtees : and as at preſent adviſed it ſeems that they can- 
not recover in this ezectment. Stands c enn IT "> 
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P1117 a Hazpwicxs, Lord chief Elie. 


Sir FRA ncts 'Pac E, Ent. 


Sit EDMUND ProByN, Knit. | Juſtices, 
WILLIAu LEE, Eſq; 


JohN WIIIEsõ, Eſqʒ Attorney General. 
DuplEY RYDER, Efq; Solicitor General. 


The King werſus Elizabeth Benn. 


14 CY moved to diſcharge the defendant's recognizances, and 
ſhe was 'bound to keep the peace for a twelve-month, and the 

time is out this day, the firſt day of term ; then the recogni- 
zance was void, which is conditioned to appear the firſt day of 
Egfter term, and in the mean time to keep the peace, &c. 


Lord Hardwicke : The time being expired, and no indictment 
odged againſt her, ſhe muſt be diſcharged, 
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TEN 2 IC KE, To ſhew cauſe why a mandamus ſhould not go 
to the defendant as regiſter of the conſiſtory court of Durham, 
to deliver over all the public books, records and entries to one Trot 
ter: it came out on aftidavits that Trotter had a grant of this office 
jointly with one Hilton, from the late Lord Crew Biſhop of Dur- 
ham; and that Trotter ſurvived Hilton, and by deed poll the 2th 
of Auguſt 1731. he made the (defendant his deputy for three years, 
" which expired on the 77h of September laſt, and that was the ground 
of Trotter s application for this mandamus ; but it appears now upon 
affidavits that the parties entered into an agreement in writing under 
their hands, but not ſealed, for Mheeler's being his deputy for three 
years more, and that Wheeler has brought a bill in equity for the 
cifick performance thereef, which is now depending in Chancery, 
and is to be heard next term. | 


He ſays theſe writs are not ex debito juſtitiæ, but at the diſcretion 
of the court; and he admits a caſe cited by Mr. Parker upon the 
motion, where a mandamus was granted in the like caſe to the re- 
giſter of the Biſhop of Hereford ; but that it appeared in that caſe, 
that the office had been recovered in an aſſize, and befides this can 
have no determination on a mandamus, and Trotter might have ap- 
plied to the Biſhop's court. e * | * 


Strange for the mandamus, cites 1 Sid. 31. a mandamns to the 
town clerk of Nottingham to deliver books, &c. to his ſucceſſor. 
The King and Powell, Michaelmas 12 Geo. 1. Mandamms to a former 
mayor to deliver records, &c. to the ſucceeding mayor. Je King 3 Bac. Abr. 
and Wrildman, Michaelmas 4 Geo. 2. Mandamus to the clerk of the j** ©: 
Biba... | ; : ; but the man- 
Blackſmiths company to deliver the company's books to his ſuc- damus was 


ceſſor. 2 Str. 897. Barnard. B. R. 402. denied be- 


cauſe they 
; . : „, did not pro- 
Lord Hardwicke : The only material thing that has been ſaid duce their 


for this mandamus, is, that Trotton appearing to be the legal charter or a 
officer is intitled to this niandamus ex debito juftitie : but T do not or — 
ſee that every officer that is rightfully the officer, though he has davit. 
been diſſeiſed, is intitled to it ex debito puftitie : the reaſon why we 
grant theſe writs is to prevent a failure of juſtice, and for the exe- 
ecution, of the common law, or of ſome ſtatute, or of the King's 
Charter, and never as a private remedy to the party, except on the 
ſtatute of Q. Ann. (quer if 9g Ann. c. 20.) and that ſtands on another 
footing ; nay-the old caſes went ſo far as to refuſe a mandamus in all 
Caſes 
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caſes where an aſſize lay; and though the court is not fo ſtrict 
[\ -now a days, yet it ſhews in what light theſe writs are conſidered. 


Now here there don't appear to be any failure af juſtice, but only 

a diſpute about a private right: if you ſay this is a diſſeiſin, you may 

bring an aſſize. In the caſe of Vincent, a mandamus was prayed to 

oblige the Biſhop to grant a licence for preaching'to'a lecturer, and 

| the court did not enter into the queſtion, whether that were a pro- 
3 per inſtance of granting a mandamus, but reſuſed it becauſe a diſpute 
was then depending, whether Vincent was intitled to the lectute- 


Lee : The having a legal right to this office gives no title to the 
books, for if #heeler has an equitable right it will bat the legal ti- 
tle, ſo that in this caſe how can it be ſaid that Trotter is intitled to 
the books ex. debito jigſtitiæ. Rule. diſcharged. et. 


| The Pariſhes of Cheſham in Bucks and Stepney in 
| — Middleſex. 


i Bar. Set. Caf. JYR AP E R moved to quaſh. an order for removing one Jackſon 

g 23. Pl. 8. — and his wife and children from Cheſham to Stepney : he objects 

1 that the juſtices, ſtile themſelves. in the order, juſtices for the county 4 
aforeſaid, which is quite uncertain, for both Middleſex- and Bucis 
had been mentioned in the preceding part of the order, ſo that it F 
does not appear whether they were juſtices, for Bucks, which they 
ought to be, but is quite uncertain. 24h, That the judgment of 
the order is not direct, but only by way of recital, whereas com- 
plaint has been made to us juſtices for the county aforeſaid, and we ; 
do adjudge, &c. | 


Pilfworth:: As to the ſecond objection, he ſubmits. it upon the 
words of the order that it is a plain adjudication ; and as to the firſt 
objection he ſays, that unleſs the court will preſume that this order 
was made by juſtices of Midaleſex, it muſt be of neceſſity by thoſe 
of Bucks, and the court will not preſume they are Middleſex juſtices, 
but on the contrary, becauſe what has been done, could only be 
4 | done by juſtices of Bucks; and to that purpoſe he cites a caſe of 
the pariſhes of Horſham and Henficld, Paſc. 5 Geo. I. where it was 
| 'uncertain upon the words of the order which was the pariſh that 
made the complaint; but the court held that it. muſt. be. intended 
to have been made by the pariſh which was aggrieved, and, where 
ithe paupers were reſident, and from whence they were removed. 


Lord 


e 4 FT. 
o - - ** 2 8 2 


uh 


.'LordyHardwicke : As to the ſecond objeRion, though the ſtile 
of the order is a little incorrect, yet we ſhould not be too ſtrict in 
ſuch caſes, and the word adjudge being here it is ſufficient, But as 
to the firſt objection, that has not been anſwered, and I think it is 
.abſolutely uncertain to which county the word aforeſaid refers; if to 
the county laſt before mentioned; that is Midaleſex, and they have 
no. juriſdiction, for the power is only given to the juftices for the 
place whence the perſon is removed; and this court can intend no- 
thing in this caſe, but muſt take the order as it appears, and it not 
appearing to be by the juſtices for Bucks it is a bad order; nor is 
this cafe like that quoted by Mr. P:/favorth, for if that was a com- 
plaint by both parithes, it was but of the more weight, or however 
the other pariſhes joining in the complaint ſhall not prejudice the 
complaint of the pariſh which ought to complain, and did ſo. 
Raule abſolute to quaſh the order. 


Gordon verſus Halpen and his wife. 


PETrrLE BTH moves that the wife may have leave to plead ſe- 
& parately from her huſband ; the caſe, that her eſtate is ſettled 
upon her, which ſettlement is confirmed by a decree in the houſe of 
Lords to be for her ſeparate maintenance, only her eſtate is made 
liable to anſwer all actions brought againſt the huſband on her ac- 
count: and Kettleby ſuggeſts that this is a fictitious demand in the 
plaintiff ſet up by connivance of the huſband, and that he will let 
judgment go by default, and ſo ſhare with the plaintiff in what 
ſhall be recovered. Fr 
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Lord Hardwicke: We cannot allow you to ſever in pleading: 
your beſt way will be to plead in the name of huſband and wife, 
and if the huſband ſhould diſavow, and that be contrary to the order 
of the houſe of Lords, you will know how to enforce that order; 
but we can do nothing in it. 


C: | 
Arglis and Heaſcman. 
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144 RS H moved to quaſh an order of ſeſſions, made for diſcharg- 


ing an apprentice. 


Iſt Exception: That this is an original application to the ſeſſions, 
Whereas they have no original juriſdiction; their juriſdiction in theſe 
| cafes 
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E Fe a NS! "That if 185 alone ave ag original joriſdh 
yer” Zh Rank, upon the de d the maſter, ot ſo 5 
fablt. 5 by him, which oy We ee eee and no- 
ep "that. e this order. Te 0 alle 18801 ned! 3 fal v 
fon of naw 29901; 
Hats 1 / That the zwichen 3 in R caſe is not rightly 
bor 148 2265 they give, and they ate bound tot give a 


real as idr. unkind uſage from the maſter now the act gives them 
juriſdi&tion if the maſter miſuſe his apprentice or evil intreat him, 
and the alledging unkind uſage comes not up to that: and though 
the© order 55 further that the maſter refuſes to continue bim) in bis 
ſer. ce, or to entertain him according to the indentures, that Will 
not "tha ke it better, for in the caſe of The King and Dawy, Stra. 
70h, Sf. Cal. 282. pl. 221. Fel. 22 5. Trin. 12 Geo. 1. an order 
d that the 45 declared he would nottake his ee 
5 bend 18 be no ſufficient | reaſon, and the order quaſhed. 
| 23 Slug 
Pifehortb: As OE it objet lion, There; have been. ſeveral te- 
ſolutions contrary to that of The King and Gately, and particularly in 
the caſe of The King and Johnſon, | 2 Salk, 491. It was ſolemoly ſet- 
tled that the ſefons as 4 41 juriſdiction notwithſtanding 


As to the 2d obje&ion; he cited the caſe f Dillon, I Salk, 67. 


and Ditten 2 Salk. 490. but on looking into them they appear to be 
£Qly againſt” him; and in the; caſe of Ditton it is ſaid that the 


£ 
Ad muſt have a reaſonable conſtruction ſo as not to 9 8755 the 
mfr; to take agyagtogs. of men obſtünacy. | es; 
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been that the ſeffions have an 5 jurifdietion; ; = booth it 


were to be wiſhed that private juſtices had prior juriſd ction, as 


being leſs expenſive ; yet I think it is a right determination upon 
that At, that the ſeflions have an original joriſdiction; for the ap- 
plication, which the act directs, tobe made to a private juſtice, ſeems 
to mean only to arbitrate and. accommodate the diſpute. The ſta- 


tute ſays, if be cannot compound the matter, he is to take bon | for 


the parties Pes 8. at the Jogos. lo that: * are not to nake it 


ee \ of : 223. and 97 11H 1 Hod 


4 * & 0 1 


the 
words of the act. See Stra. 443. Sef. Caf. 113. pl. 109. 2 2 Ber- 
nard. B. R. 244, 296. 2 Kel. 128. pl. 104. 


» the juſt | 
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„lie 2d obſekklon, I thibk i aA s ge Nr A ob 
so 20 objektion, T a Mi 18 not to be ot Over. In cafes 
of convictions appearance has always been held" heceſſary, but in 
caſes-of orders in general the court in many caſes will preſume omnia 
rife an, ind that diſtinction between orders and convidions 
: TM lere 6x 164 | "YT 8089. I ft! ESE T7, 
agree Was confirttied' in the cafe" of The King and Lloyd. 2 (ra. 
296. U Barnard. B. R. 302. 8 233. pl. 190. in Michael- | 
mas laſt, but then that preſumption is only in caſe of orders upon 


ſtatutes which do not in expreſs terms require an appearance, but 
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now we are upon act which gives the juſtices authority to proceed 
ff che appearance of the party, ſo that it is made an eſſential te- 
quiſtte by the act to found their juriſdiction. A OTA 


* 
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As ts the 3d exception, In general it is not neceſſary to ſet out 
the'reaſBh of their judgment, but here the act requires it, and it is 
rightly Aid, chat uſing unkindly is not ſuch miſufing as is intended 
by the act, and if the following reaſon, his refuſing to continue him 
in his ſervice, is to be underſtood of an abſolute refuſal to let him 
conmmue With him, and not only as a refuſal to entertain accord- 
ing to his articles; that neither will be a ground for this order, 
becauſe the juſtices have a power to compel the maſter to take him 
again ig Was done in the cafe of The King and Davis. 28 
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"However" this is more doubtful; but on the ad exception, the 
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G Moore and Anderſon. | 
d OT 1899715 41507 anon of oe —_—— — — — 
YERJEAN T Haw#i#s for plaintiff in error: He ſpeaks only as 
V ta the juriſdiction of the court below to hold plea of an action of 
debt on a judgment in the ſuperior” court; and he admits there is a 
note in Salk, 209. that they may; but that the reporter has made a 
guæri at the end: and he cites Salt. 439. and 1 Noll. Rep. 54. where 
prohibitions were granted to the inferior courts to ſtop their pro- 
ceedings in ſuch actions; and 5 Mod. 97. where a judgment in ſuch 
an action was ſtayed, | 


Draper for defendant in error. 


nod a0 51 x g : ; 
Lord \Hardwicke : J am ſatisfied that it is impoſſible to bring a 
fieri facias, which was the proceſs executed in this caſe within the 
meaning of the word extent; and this being a private act of parlia- 
ment, we can take no other notice of it than as it is here pleaded: 
an extent ãs a known term, it may iſſue at the ſuit of the crown, or 
of a ſubject upon a ſtatute merchant, but it has a different effect 
7” from 
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from a 5 acias, Eo on the = 'facias the Ieriff cannot*deliver 
the goods, but muſt ſell them: and the word, /zvy, which is in this 
act, muſt mean to: levy in the uſual manner; ſo that here is an ac. 
tidn brought for a fee, when the act pleaded giv es no. lugh.fec, and 
ve can take no other notice thas ast appears on this record. 
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Rin arty iy 49371 FTE»: 75 14 ? 
4441 Whiter qui t tam and Groonibridge. b. 
4+ *. TY 1 
IAR SH, for defendant, moves to make a rule abſolute for 
= /plaintiff's attorney to bring in t the roll. ef VIE EM 
. 1 Nia 154 a 0 


Kettleby Gor: plaintiff, produced: the roll, which, is the e 
| Va laſt, and offers to give it to the clerk of the papers.; but 


Mn n og N 
: "Pip curiam, Yourelient muſt. file it himſelf, For hat Wenig 1. 
it in. Rule 2 e hy 
bs BH 34 bo on PEERS Ne- 5 84 wc 17 9 5h -+Þ 
Sten and Bern. * a 
— AG 4 Rito ſhew/cauſe why ajwrit:of error brought on a judgment 
4 by cognovit actiouem, contrary to defendant g undertaking, ſhould b. 
; Aer be 'nonprofſ*d at the defendant's - expence: the cauſe ſhewyn is " 
that the contract on which the action was brought, was made during tl 
.defendant's infancy, and the judgment given and agreement not ec 
to bring writ of error was during * e Reute and that he 
5 "intends to allign infancy for error. 1 WH 
= an 
© Gur on that diſcharged the rule, for though the Julgmone bind: vi 
Pn * it binds but as a judgment reverſable. : 8 = th 
| 1 REY 2 
7 . 73 e | N 
l TY "Rocker and Heath. N | 5 
Fer Fa. quare executio non againſt defendatit as adribTiGrator of 


J. H. defendant pleads. that T. H. made a will, and made him 
_ xxechtor and not adminiſtrator, but pleads in bar to the action in- 


_—— jead. of pleading in abatement only; and upon demurret to the 
a, judgment for. plaintiff. g 
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Eafter Term 8 Geo. 2. 
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The King verſus The Inhabitants of All Saints and St. 


1 HESE pariſhes are indicted for not repairing the high way, 
1 and have demurred to the indictment. 


Marſh in behalf of the pariſhes, takes ſeveral exceptions to the 


inditment:: 


it Exception, That there are no names of the grand jurors ſet 
out. 2 Roll. Abr. 32. and 2 Keble 470. But the indictment being 
read it appears their names are ſet out. 


2d Exception, That the indictment is not ſufficiently certain in 
ſetting out the length and breadth of the road, for it ſays only con- 
containing by eſtimation about 16 acres in length, &c. 2 Ro. 
Abr. 81. 


2d Exception, That there are three pariſhes jointly indicted, 
though it is a ſeparate offence. Stiles 157. 


Ach Exception, That it does not appear that theſe pariſhes are 
bound to theſe repairs, for it does not appear that the road is in any 
of the pariſhes, not is there a ſufficient preſcription laid to charge 
them otherwiſe, it being only ſaid that they have uſed and accuſtom- 
ed to repair. | 


Lord Hardwicke: J do not ſee upon this laft exception how this 
indictment can be maintained. The pariſhes are an eccleſiaſtical di- 
viſion, yet they are of common right bound to repair the roads, and 
therefore it is ſufficient to ſhew that a way lies within ſuch a pariſh, 
and is out of repair, and to pray proceſs againſt the inhabitants. 
Now here it appears that this highway is within the liberty of 
Derby, but it does not that the three pariſhes are within the liberty 
of Derby, it is only ſaid that they are within Derby ; and even if 
theſe words did ſufficiently ſhew that, yet it would not then appear that 
they are all within the liberty ſo as to make them a vill; and af that 
appeared too, it ſhould be ſhewn likewiſe by what means they are 
chargeable; but it does not appear upon this indictment that any 


part of this road is within the pariſn; fo that it is bad upon this 


exception. 
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Lee: 1 Tan 4 the Aab o opinion, and 1 He ia 100 N the 
| indictment is bad upon the 2d exception, for if the breadth does not 
pft a“ can the court abs fine f. F „ne! 

ai 50128 ib (9009152; 17 115 
All ones ab is bad oa "the. laſt exception. Judgment, for 


defengangs..... af912 » dn bis brod ers noqu notes i le 
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at oon 88 be King agli. N e 
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[NPFORMAT LO N quo e es afcridaric for exerci. 

irg the office Paſir of the <ooper's' company; it ſets forth 
. is a company of coopers, and that the maſter thereof is an 
officer f a public traſt, and that ehe n book upon him to 
*execate that office, Sc. ö 


tels Nr WW 2 5110 MINN 1 f 18K oe in 91 85 
Defendant Mo dinufred to the information, 40 there/ is à joinder 
be, i isles 25 6 e N $5000 . 140 Of 
! 5 JI} 80 W * I f TL n 
* Bootle for * bes rer this exception, That this' is not lch 
a a publick office fur Which/#y40wvarFanto lies. 


Lord Hardwrcke': But dow chatwe allow 5 that eerpcop now, 
"Res the infot mation lays it to he d public office of truſt; Which you 
_ have confeſſed” "by yours demurret. Judgment for the King: 501¹¹ů 


: no nett WN 201. t& nonotror 207 (67) t 579 3001 26 
7011 ee 0 ict! 13 5503 ay IS LY HOOATT. 91 IF: J8Y 01 wo 
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1000 20 hh and Huggens and De Smi 
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RSE. to ſhew Ae ks an” acc hould not iff 
6H againſt the defendants for diſobeying an award which is made a 
wt .;rue-of this court; he ſays they have liberty by the gat. g & io #3. 
-» 6-21 9. which inſtitutes this furmary way of enforcing awards, 10 
complain of any undue practice in making the award, any time 
within the next term after it is made; and in this caſe onegof the 
arbitrators was not ſummoned ; nor the defondant S th one of the 
. | l , % HO9O11 068 
jon with Men's : That where an award appears to TR Snreafor- 
ey though an action of debt may lie upon it, yet the court wil 
not grant an attachment, as was determined in the caſe 201 Miimoi 
and Allen, Paſc. 4 Geo. 2. now here the arbitrators have charged 
us with the value of the goods when we acted only as factors. He 
un likewiſe, and produces an aftidavit thereof, that the plaintiff ba 
. | made 


25 


13.4 oP of 


SE 


bas 5 a5 oct <a! mg 
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e002. 0 
— — 2 ew 
made his election in ſuing out an action of debt, and is not there- 
Fore/hititled to an meme BIN 
Jon 2300D_70;5% len IT 4 I 


Kettleby, As to the action of debt which is brought, he ſays it is 
as reaſonable to grant an attachment notwithſtanding, as the ſeveral 
demellies which are allowed upoh mortgages, ſuch as à bill for 


forecloſure, an action upon the bond, and an ejedt ment to get the 
poſſeſſion, which are allowed to be all made uſe of at once. He 
cites 1 Salk. 73. pending an attachment for non- performance of an 
award, an action of debt was ſued, and the court was moved that 
he might not proceed both ways; and it was likened to the caſe 
here the court Rays actions on attornies bills, while the matter is 
under reference before the maſter: but the court denied the motiob, 
and took this diverſity, that where they relieve the party by way of 
awards in a ſummary way, as in the inſtance. put, it is reaſonable, 
but otherwiſe in the caſe then in queſtion where the plaintiff has 
no ſatisfaction upon the attachment. He alſo cites Richardſon and 
-Changey,  Michaelmas 1730, where: plaintiff had judgment in an 
action of debt upon an award, and the regularity of the judgment 
being under reference to the maſter, an attachment was applied for 
and granted notwithſtanding. this objection; however when the 
judgment was reported regular they ſtopped the attachment. 


Lord Hardwick? : I am ſatisfied you ought not to have an attach- 
ment while an action is pending; and this not like the ſeveral 
remedies allowed on mortgages, for they are for different purpoſes; 
as the ejectment to gain the poſſeſſion of the land, the action on the 
bond, to recover the money, and the bill is for forecloſing the 
equity of redemption; they are all remedies which the party is in- 
titled to by courſe of law, and needs not the leave of the court: 
now in this caſe there are two remedies, one by action to which 
you are intitled by courſe of law, but the other ky des he 
diſcretion of the court; and both are for the very ſame pu Wee 
v. For the money awarded; for the court will not deliver the party 
from an attachment till be has paid the money. And the caſes 
cited are agreeable to this dodrine, for in Richardſon and Chancey, 
during the ſtay of his judgment he had loſt the fruit of his action. 
80 in the caſe in Salt. 73. no action was depending when the at- 
tachment was granted; though in that caſe I ſhould have thought 
it conſiderable, whether when he had got bail to his action, the 
court: ſhould not have ſtopped the attachment; but however the at- 
tachment there was granted before any action brought. 
The rule muſt be diſcharged, Po 
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| Kempton on the demiſe of Boyfild cle Gro 


N. ejectment for the odors of the pariſh church of Wai th, 
tried at the laſt affizes fot Surry, plaintiff made title under 2 
term of years from the clmioiNratoh of Edward Salway with the 
will annexed : but he did not produce in evidence the letters of ad- 
-miniſtration themſelves, only an exemplification thereof under the 
Archbiſhop's ſeal, which was in this manner; To all chriſtian peo- 
ple to whom, Ge. Greeting : Know ye, that having ſearched our 
regiſters a age acts, &c. we have diſcovered that on the day of 

a power was iſſued to to adminiſter the goods 
* deceaſed according to bis will, becauſe no executor 
thereof was appointed; the tenor of which alt here follows, (ſet- 
ting out the will werůutim) Given under our archiepiſcopal ſeal, &c, 
which the Judge of affize, Mr. Juſtice Reeve, allowed as 00d evi- 
-dence, and a defence was made by defendant, and a verdict for the 


Plaine, and-now 
Libhifor defendant moves for a new wial and objects, 


1 Objection, That he certificate or exemplification was not 
'{ufficient evidence to prove the adminiſtration, but that the book 
wherein thoſe acts were regiſtered ought to have been produced, as 
ia 1 Leu. 25, and S. C. in 1 Keb. 15, Garret and Lifter; and in 

Proafley's nts 1 Leu. Tol. and I Keb. 50. Whereas this is only a 
recital-of adminiſtration i in exeniplification of.a will. 


Lord Herdwicke-: If it were an nn. of the bu of 
adminiſtration it would be ſufficient. 


2d Objection, That be affidavit. on which they moved. againſt 
the caſual ejector was upon the late act of * 1 that ſo much 
Tent was behind, and no diſtreſs on the premiſſes; but when they 
came at the trial they deſerted that pretence, and ſet up another 
title, which miſled vs, who were come to make defence on the 


:Footing of their affidavit. 


Lord Hardwiele: The granting adminiftration is the act of the 
eccleſiaſtical court; who are the proper judges; the proof of that 
act is by the commiſſion itſelf, which can only be denied by denying 


the ſeal, or by a copy of the act of -court, or by an exemplification 
2 thereof: 
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thetesf: ſo in the court of Chancery and this court, exemplifications 
under ſeal are ſufficient evidence, as being under the ſeal of the court, 
and not Hike à certificate made by an officer: flow this exemplifica- 
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As to the other matter, it is a matter of irregularity ; and j I&EMS 

ta e to be ſo; but I doubt you have waived it by making a mon 5 

at thegzrial, tor if there, had been an irregularity in ſerving the eig. 
ae the notice of trial, the making defence would have 
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make any other defence, for this is a, particular ſort of ejectment, 


: "= i394. 


(Y 


e itil: iin lt ts of i: 
A do not (he but noryhanding the Jirections of the act 
the plaintiff may inſiſt on any other title ; bur if he does, then. he 
has hgt made a regular. ſervice for ſuch an ejectment, but then your 
making: defence waives all that; ſo that I think this ſhould be a 
motion for irregularity rather than a new trial. The other matter 
muſt depend on the practice of the eccleſiaſtical court. The caſes 
certainly are, that producing the books with the entry is ſufficient 
without ſhewing the letters of adminiſtration, and this inſtrument. . 
purports an inſpeximus, and has the credit of the office ſeal. 85 
E223 e TM TY IT. 5 & 
Car; Mention it again, and get ſome of the regiſters from Doc- 


tors Commons to attend. 
eee eee ee it at * 
A cordingly it another day, ſeveral of the people from Doctors 
Commons did attend, and were afked, and declared that the cuſtom 
was always in the prerogative court in exemplifications of general 
adminiſtrations to ſet out the letters of adminiſtration zu hæc verbs, 
but in caſe of ſpecial adminiſtrations, as adminiſtrations with the 
will annexed like this, they recite the. entries in their books, and ſet 
out the will verbatim: and their affidavits to the ſame purpoſe were 
read and they produced two exemplifications with the will annexed 
upon; he executor's .renouncing,, which were alſo, p26 fame form, 
and ne Was dated in 1729. and-the other in 1732. But Mr. RIH 
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Abo was regiſter of the court. of Archgs,, 
125 ct qut,werbatine (ARTE + is exemplified; hut hefe {ear 
. or ever have ſpecial a ations, and very few. = e nts. 


80 1 ok thought the evidence was wropprly Word at the 
ae. Wen e "pe 16 1s 24:9 ig 
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Between the Pariſhes 'of Dalhara and Denham. b 

53 7 MS: e 144449.) £& 0 
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4 9 wat mage for the remoxal of one Walker and and his wifc 
2e iſh of Dalla io the parill)of Denhap in, Sufel, 
2 Seſ. Caf. which —— rmed by the ſeſſions; a0 the caſe appears upon. the 
2250. pl. 171. order. to be, That Walker hired a farm in the pariſh of Denton, 

and paid all rates duriag his continuance there, which 4 from 
the year 1725-49 1739, and that he afterwards hired à far n e 
Fer ane. in à place called Seuthwdld Park, which is an extrapa- 
rochial;plage:confilting of two houſes and 390 Acres, of. lang, and has 
vn officers far the po. wy zuſtices adjudge that he could. pot 


emoxed to that ſo He him to. the iR of, 
B35 Arcthe; rn of his bt Now” Fe 95 8 wh me 


0 1505 
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"oe Rey to quaſh theſe : orders in aps of th he pa N of 


tra 
Denban, for that it was determined in the caſe 1 wee 50 Dol. 


ring. Hil. 11 Ann, Fertefee Reps Mt Ful. me That 1 virtye of 


the. ſtatute of 13 (9,14 Car. a. g. 18. ec. 1. T * l ſticęs 1 05 5 | 
2. and 


<erciſe-the powers (of zemoval) given; by the 43, 

in, all extrapargchial..places containing more. hoy es than pod by 
dhe fame determination was. in the. caſe of The Kine and A 
-of Rufford, Poſe 8 Geo. 1. Furteſc. Rep. 33 1. Stra. 5124. 8 Mad. 39. 


Vide Salk. _.. lhney in ſupport ol. the orders, That in the caſe of Stobelans and 
46. in be Balg, he allows the court did ſo determine, but not abſolutcly 


margent, 


where this giggall extraparochial places: conſiſting of more houſes than ge, bu 


[caſe of Stoke: with«this:reſtriftion, ſo as to come under the denomination of a vill 


land and 

tawnſhips ond in the caſe; of the inhabitants af Rufford, tbe 
25 Abney eee it a vill, and they returned it to be 1 
l place ; which return was held bad, becauſe faid the court there 
tay be :5aghouſes. He cites a caſe of The King and. The. Inbabi- 
tents: of  Belvarr,; where it was ſlated that the extraparochial place 
had two houſes, the Duke of Rutland's ſeat, and an ale-houſe, _ 


the order was qualbed as not being a vill. 
17 


| Pilmer 8 bim, The definition of a town ar r vill, according to 
Finch p:. 80. is containing ten families; according to 1 Mod. 7% 
"2 


4 


28 2 
2 * S 


\ 
oa it bb ds 64 as ow © 


— 


' 


4 
1 
4 
0 
4 
4 
k 


— as , „ oe umm wo al rr 1 4 
— Ces 2 | 


* — 


3 Eaſter 


q — WU ICE "A 1 


. 


» co» 2 P 
7 * þ N _ , . 1 " [ 
1 . 
4, — 7 + 21 
* k .” 
9 7 ·¹ 2 won. oe a. _ wi 
—— 


— vere M0." — 


— 


iets whitre there id a 1 or corfthbte; and - boring to 
mp bt 615. ville eft ex kae e vicinata er eee ex Au- 
ribus vicinit. 1 K ; | 50 e 


old Huf Au Ee Befor cheats of Srobela and Dolring, it was 
Nl 'raken that no ſettlement cbult} be gained in un extraparochial 
; but in that caſe the court were all of opinion, that the clauſe 
OS ſtatute of Car. 2. might extend. to give the juſtices power to 


e e pre, provided it_were Tuch a 


could come under the notion of à vill: that conſtruction 


kein the lade itinppears to extend only to ſuch vüh as art 
of lulge parickes? but however the court then thought extrapa 
places Within tlie ecſtüty of ite and I believe thy Lord Hef 
y extraphrochial, places conſiſting of more houſes tllan one, 
bos be added "likewiſe, ſo as to come under the notion of u Vill; 
ſo that his meaning was ſuch places as were vills; and I do not ſe 
we Lan tall this place a townſtip or a vill: nor do 1 know how 
it enn be preciſely ſettled what is a vill but muſt be left to the 
cdört upon the circamſtances' of every 7 caſe; and therefore as this 
Pie York i hot appear Us deed a vill, 1 ould think the order 1 is right. 


| Page © If this had been a decayed a, it doe be ſo N * 
vial; 


> 


0. as eee 10,9163 a3 5 DIOKHT13D2-44 140 34 7551; 

© *Probym The leaſt diviGon that I Swembel to be ney in law 
is d(tithing, which conſiſts of ten houſes' or families, and how can 
we e nd a vil to be leſs than that ? Ithink it ſhould rather be 
*hdetftood'ts be between a tithing and a townſhip, The fat. of 
ddt nrſt related only to the northern counties, and was extended 
after warde to other large counties as being within the ſame equity. 


N Ati is ore generally ſettled that juſtices may a Nover 
ſekrb in *extraparochial places, -but that is always on this {oundation 


48 WET a conſtable; now here I ſhould not think it neceſſary upon 
wrt to be confined to either deſcription ; but then it: Jap 
atJedft'to d a place” that bas the reputation of a vill, whereas this 
bit only two houſes ; fo that as it dies not appear upon the order, 
1 do ht ſee how we cal i# conſttue this to de a vill within the ſta- 
tute, onde the 
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ſeems to; be a pretty liberal conſtruction of the ſtatute, for 25 bs 
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that he place maſt be a town or a vill. The notion of a villas a 3 
Aithing! „ a place conſiſtiag of ten families, as a civil divifion''and 


* » — 1 * — 4 a 

. * * O = - = : , A I 4 — — — EY — — D 27 _ 8 Ca T 5 3 
— — 7 : : - . * a ' . - ** = — IESSSISES — — 22 — WV 8 SR Su Oe = TIS 2 

5 * : » p — — — — — 4 * A - by 7 2 > = 4 p- * - £ 

9 333 2 9 Sad ny —— : - — — ä ET 9h — _ — — CEE PETE — SED 

w 4 5 2 2 — 4 & = 1 » ” dd + * — — — N n * — EA » So . x og > . p » L — — —— = — - — 
— re „ r = e 5 n p 8 22255 S Et. — 2 * — — - 

K F - - g & o - A Pa. * * 2 © aus > 8 » __ y 2 <5 n — Y — 

8 " . LISY -* . q 2 * * 2 — . . * . - 8 - <3 — 4 A. %s rg — I 2 . - 2 = 
— — 8 4 4 2 as ” _ + —— „ 4 — hy — * — q — 2 » mart WA 9 * —— — * — = KIT 6 22 _ * _ — — . 4 W - — — 999 = _ 
— 7 2 * 22 - — — - oy - - _—_ V. _— 2 7 oy 5 * * . P et —— — * Soy © a — —— A * - — * * — * 
” 4 q — 2 * = — * 4 — _— - * 4 — 9 * - oy * 2 2 — 
= * p * * * — 8 hs 6 = "4 SE IE EY T0 oe VEST IS” - = = —_ 4 n. — 
> 2 _— JS 
— | — = — —— — — — 
- 2 — _ 8 A * Pry; —_ - F a. _ \ 


OE oy COS 
. 
- A, — E 1 £ " _ = YT . a _ — 2 
— * > * — 2 33 542 
— £ >. : 3 —_— r n ' n 
i I} . 4 5 — 2 32322 . — N 2 > &; = — 12 n - 8 ” 
"MIL — 2 — 4 * * —5 * 2 * go — — = % > — 1 - Ns £2 * ' — . 
— 2272 _— — 7 * as - » — i * _—_— . 2 - a » 
\ - " « 3. 2 — 1 5 1 n 5 3 . * —— "os, 5-4 So — 2 "— 73 
_—_ . " + 1 8 . — 2. | - l - 
7 22 - = 8 


— — 


— 
1 
— 


— 


— 


5 * 8 - . * 
— — — ——_ _— my — — — — — — 
— — — 3 
— £> + wnyy = hari 


I: 45 SE 
r > 2x: = > 
# — 4 —— 2 | 


"SG. 


— — 
n 
— 8 — 
—— 
- 
3 


8 
< - — — * 3 A 
3 - as Þ 
— 2 * * — 
— of, — » p< — 
2 2 * 
o , * — 
— r 


- =, . . 
geo Bo o 
— E22 — ꝛ—ͤ —⅛ = = © a : — 
| — = . - 
—ͤͤ —— EE — — — —— — — — 
— 
— * 


— 22% „„ —— — 
8 


Sz - \ 
OD ——— a 
= bo my 


— __—— {—_ 


— ͥ ?:ꝓ.ſ—— — — 
_— — 23 


— . ̃7‚—˖Ü··⁹ p 
— —— ̃ ͤ - = 
———— ae oor. oo, oe 


* * 
— — 
— 3 — — a 
. _— — 


" Eaſter Term 8 Geo: 2 


OT O_o no—_—_— 


* . « 1 $ " 
, Lo" i Fa % 5 5 eier "= * 1 . 
1 * . 1 ' - . 


Bidgood and 1 Hawes, 


* 


ER moves in Gefirhent- for * againſt the caſual 


1— an affidavit that the meſſuage in queſtion being 
empty and 42 door ſhut, one Brown did enter thereon, by tak ing 0 
hold of the knocker and ſtanding on the threſhold, and being there © 


in poſſeſſion, : did there ſeal a leaſe to Biagood; and Brown delivered 
poſſeſſion by taking hold of the knocker, &c:- and Bidgood took 
poſſeſſion. by taking hold of the knocker, &c. and afterwards Hawes 
diſpoſſeſſed Bragood by taking hold of the knocker, &c. and urn 
- * delivered an N to faid Hawes, ' 1 


cu, Take your judgment. n For & 
I 8 5 Tube King coſe Peer 5 1 33 5 


F 98 7 
— : 


NE ſheriff bag upon meſne proceſs idving -out of 
this court, a reſcue againſt the detendant. 


Draper moves he may fubmit t to a ſmall 1 and the court ſet 
a5, CSI nanny 37 Trae | OI : T 


On enquiring Aber "this, Mr. Waldron « one of the clicks of the 


Crown-office ſays, That the ſheriff's return of a reſcue againſt ap; 
one is of itſelf a conviction of a reſcue; and proceſs immediately iſſues WW fr 
from the Crown-office againſt the reſcuer as upon a conviction, and J. 
if it is a Rae x return the A is by. action enn the ſheriff for a al 
A return. | i 
The King verſus Neal. Ss 3 
| 1 4 | = bu 

f 
HE court was moved for an information againſt the defen- php 


dant, who is a juſtice of peace, for convicting a man of being 
the father of a baſtard child, the party not being preſent nor pre- 
viouſly ſummoned, and the juſtice refuſed to hear witneſſes who at- 
tended on his behalf. 


But it appeared to the court that he was ſummoned; and as to 
the other matter. 
. N Lord 


enn has. i trans. Bl. r a EIT Prev 


— 


Eaſter Term 8 Geo. 2. 
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Lord Hardwicke : If the party being ſummoned will not attend 
himſelf, there is no reaſon the juſtice ſhould hear any defence made 
for him, for if that were allowed, no offender of this ſort would 

ar, but would, if he found he could not clear himſelf, run 
away and leave the pariſh in the lurch; therefore the juſtice of peace 
in this caſe acted right; and it is but as this court does when orders 
of baſtardy are removed here by certiorari, ſor we never allow any 
exceptions to be taken to the order, unleſs the party attend in per- 
ſon; that the court may take care of him and make him indemnify 


the pariſh if the order is good. 


Per cur, Information denied with coſts. 


The King verſus Francis & al. 


The opinion of the court. 


been all over-ruled but one, which was ſingly to the uncertainty ofs 
the finding, viz. That it does not certainly appear from theſe L] '28. 


words in the ſpecial verdict, © That Coxe offering to take the money 
* up again the fix perſons then and there being preſent, threatned 
* him if he took it up to knock out his brains, whereby Coxe 
«then and there was put in fear, and then and there. deſiſted, and 
< the ſix perſons then and there immediately took it up, and got on 
< horſeback and rode off with it; that the money was taken up in 
_ « Coxe's preſence,” ſo that the court adjudged it to be a taking 
from the perſon : upon this point it has been argued before all the 
Judges, and my Brothers Carter, Comyns and Thompſon doubt, but 
all the reft are of opinion that this is not a ſufficient finding to make 
it robbery. | 


Lal 


Robbery is a felonious taking from the perſon, putting him in fear, 
3 Inſt. 68. and therefore all the indictments lay a taking a perſond, 
but then the law conſtrues a taking in a man's preſence to be taking 
from the perſon ; ſo Stamford 27. a. and when the taking ſhall be 
{aid to commence is matter of evidence to the jury. 


Therefore I would premiſe that we had no doubt as to the de- 
finition of robbery, or of what would be evidence thereof to a jury; 
but all our doubt was as to the uncertainty of this ſpecial verdict. 


The 


88 


T ORD Hardwicke : Many objeQions were made to ſhew that 2 Stra. 1018. 


this ſpecial verdict not a charge of robbery; but they have 3 RY 
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The ſtriking of the hand here found, does of itſelf S5 all 
force, for it is that he gently ſtruck, and yet if that had been found 
to have been done ani mo. furandi, it would have made the caſe plain, 
but for aught appears now, it might be but a ſimple aſſault, or an 
accidental blow, and without intention to make the money fall. 


It is found that Coxe was put in fear, and then and there deſiſted 
to take up the money; but it does not appear how he deſiſted, and 
it might be by going away, Ce. 


The jurors alſo find that the fix perſons then and there imme- 
diately took up the money, and got on horſe back and rode off, 
and upon theſe words our great doubt was; now there is no co- 
lour to ſay that the words then and there can aid any uncertainty 
therein, for they only relate to the venue, and cannot tie up the fact; 
ſo then the only material word remaining, is the word immediately, 


and nine of the judges agree that this is of ſo uncertain a ſignifica— 


tion, that it cannot warrant the court upon this finding to ſay that 
the taking was in Coxe's preſence, 


It was ſaid ven that word excludes all intermediate time and. ac- 


tions, but it will appear that it has not neceſſarily ſo ſtrict a figni- 


fication : Stevens in his Theſaurus expounds the word, immedc:ate, 
by cito & celeriter ; ſo Cooper's Dictionary renders in Engliſh imme- 
diately, forthwith, by and by; and Minſbe gives it as various mean- 
ings, and refers it to the word preſently: nor is its ſignification more 
confined in legal proceedings, as appears even from 2 Lev, 77. in 
the, caſe of Pibus and Mitford, which was cited to the contrary, 
which ſay thus, though the word immediately, in ſtrictneſs, ex- 
cludes all meſne time, yet to make good the deeds and intents of 
parties it ſhall be confirued ſuch convenient time as is reaſonably 
requiſite for doing the thing : this word has alſo been frequently uſed 
in ſpecial verdicts of murther, as in Oneſby's caſe, Trin. 13 Geo, 1. 
2 Stra. 766. 2 R. Raym. 1485. Barnard. B. R. 17. it is uſed 
four or five times with different applications; and in the ſpecial ver- 
dict in Mawgridge's caſe, Kel. 120. it is twice uſed in different ſen- 
ſes and explained ſo by other words, as in one place it is ſaid im- 
mediately thereupon without intermiſſion drew his ſword; and in 
another place, immediately, in a little ſpace of time between Mau- 
bridge's drawing his ſword, and the giving the mortal wound, Ge. 
Alſo the at. of 27 Elig. c. 13. f. 11. enacts that no perſon robbed 
ſhall have an action againſt the hundred, except he ſhall, with as 
much convenient ſpeed as may be, give notice of the robbery to 
ſome of the inhabitants of ſome town near the place; and in all 


declarations on that ſtatute, the averment of ſuch notice is thus, 


1 quod 


Mk > oa... cn at r wo A am om om Am A A. on. 


— 828 


*. pt. At. et 


Eaſter Jerm 8 Geo''2. 118 


guod immediate poſt felomam the plaintiff gave notice, &c. and fo 
are all the precedents in Coke's Entries, tit. Hue and Cry throughout, 
which ſhews that the word immediate there means only with con- 
venient ſpeed, and convenient ſpeed uſed has accordingly been always 
allowed to be evidence of that averment, and likewiſe writs of 
habeas corpus returnable immediate, mean only with as much conve- 
nient ſpeed as may be. 
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And if the meaning of this word is thus unſettled, the court can- 
not ſay it abſolutely excludes all meſne acts, the circumſtances here 
found were certainly probable evidence to the jury to have found 
that the taking was in Coxe's preſence ; but if the jury have not 
found that as a fact, we can make no intendment, but as my Lord 
Holt ſays, in the caſe of The King and Plummer, Keyling 111. as the 
jury have not found that matter we are confined to what they have 
found poſitively, and are not to judge the law upon evidence of a 
fact, but upon the fact as it is found. And my Lord Raymond 2 R. Raym. 
faid to the ſame purpoſe in the caſe of The King and Huggins, that 1581. 
it would be of moſt dangerous conſequence, to leave inferences to , 
be made in caſe of life by the judges where the fact was not found. Barnard. B. R. 
5 397. 
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Therefore the priſoners muſt be acquitted of this indictment. 


But we are all of opinion that the priſoners muſt not be diſchar- 
ged out of cuſtody, becauſe here is plain charge of grand larceny 
upon them by this verdict; but however we cannot give judgment 
of grand larceny againſt the priſoners upon this indictment; for tho 
on indictment for burglary and felony the jury may acquit the party 
of burglary and convict him of felony ; or if a perſon is indicted of 
felony ſo circumſtanced as to exclude him from the benefit of clergy, 
the jury may acquit of felony to ſuch a value as would forfeit that 
benefit, and only find him guilty of felony within benefit of the 
clergy, and judgment may be given accordingly thereupon ; yet 
here the indictment is for robbery a per/ana, and the only doubt re- 
ferred to the court by the jury is, whether he is guilty of that felony 
and robbery upon the facts ſtated by them; but as I ſay here is a 
plain charge of grand larceny upon this verdi&, the priſoners can- 
not be diſcharged, but muſt be remanded, and then they may be 
removed by habeas corpus to be tried for this grand larceny ; and this 
differs from the caſe of The King and Burridge, 3 Wil. Rep. 439. 
2 Seſ. Caf. 264. pl. 173. laſt term, becauſe here is a felony appears : 
plainly upon the verdict, but there no felony appeared. 
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Lock and Shermer. 


ION application to ſtay an action of debt upon bond, upon 
A payment of principal, intereſt and coſts. . 


TY 
T7 2s 


' Serjeant Ge, hews cauſe, and oppoſes it unleſs they pay th 
coſts of a ſuit in the Exchequer relating to the ſame matter. 


Lord Hardwicke : I believe it has been ruled upon the ſtatute for 
amendment of the law, that they ſhall do ſo, and coſts in equity 
relating to ſuits on bonds have been referred to and taxed by the maſ- 
ter. So let the rule be abſolute, to ſtay the proceedings an payment 
of principal, intereſt and coſts, and of the coſts in the Exchequer. 
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Jennings and Warne. 


ER EAN T Beljeld moves to ſet aſide a verdict, becauſe after 
O the jurors were retired, one of them came out from the reſt, and 
ſame to the attorney of the other fide, and received a bundle of 
papers from him, which he carried in to the reſt, | 


 Forteſcue contra, Alledges that this was nothing more than a map 
of the premiſſes which the Judge had held in his hand all the trial. 


Lord Hardwicke : It will depend only on this, whether it was 
delivered to the jury by conſent of both parties, for if that appeared, 
it would prevent the parties alledging any thing againſt it; but as no 
ſuch conſent appears here, the verdict muſt be ſet aſide. 


Wicker and Norris. 
The opinion of the court. 


ORD Hordwicke: This is a writ of error, on a judgment 
given in the court of manors of Stepney and Hackney in an ac- 
tion of debt for 39s. The declaration has two counts, one for 13 5. 
4d. for an amerciament in the court of the manor of Stepney, and 
the other is for 1/. 5s. for money borrowed ; plaintiff makes title 
as lord of the leet, and ſays that defendant from cContinually 
till 27th of October in the 7th year of the preſent King, was an in- 
habitant, and uſed the trade of victualler within the manor, and 
that on the 1// of Augy/t in the ſame year within the ſame manor 
and 
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and'the juriſdiction of the ſame, he ſold drink by an unlawful mea- 
ſare, viz. by a quartern pot which wanted a quarter of being full 
meaſure, that a court leet for the ſame manor was held within a 
month of E2/ter; that another court leet was held within a month 
after Michaelmas, viz, the ſaid 27th of October, and the jury did 
then and there preſent the ſaid offence, and did amerce the defen- 
dant in the ſum of which was to the ſum of 13s. 4d. &c. 
The defendant pleaded ni debet, and judgment was given for the 
plaintiff, and thereupon a writ of error was brought, and excep- 
tion taken; that it is not ſhewn upon this record, that the defen- 
dant was an inhabitant within the manor at the time of the pre- 
ſentment of the offence, and ſetting the amerciament ; for it is only 
ſaid, that the defendant was an inhabitant from until the 276 
of October the day on which the court was held, and the amercia- 
ment made. But we are all of opinion that judgment muſt be 
affirmed; we admit that in order to give a court leet juriſdiction to 
amerce, it ſhould be ſhewn that the party was an inhabitant within 
the manor at the time of the offence committed, and likewiſe at the 
time of the amerciament ſet, for the juriſdiction of the leet extends 
only over the reſiants, and the cafe of Sleverton and Scroggs, Cro. 
Eliz. 698. is ſufficient authority for that; and therefore this declara- 
tion would have been bad on demurrer ; but we are of opinion it 
is cured by the verdict, becauſe it muſt have been proved at the 
trial, that defendant was an inhabitant at the time of the amer- 
ciament, otherwiſe the amerciament' was coram non judice, and 
therefore void, and conſequently the jury could not have found 
there was ever any debt at all; nor could it otherwiſe have been 
proved that any thing was owing, becauſe that depended on the de- 
fendant's being ſubject to the amerciament, viz. by inhabitancy : 
this point, how far a verdict can cure defects in the pleadings, was 
more fully conſidered in the caſe of The King and The Biſhop of 
Landaff, 2 Stra. 1006. 2 Barnard. B. R. 72. laſt term: ſo I ſhall 
Not repeat it here, but the common caſes of what matters will be 
cured by the verdi& will govern this caſe; ſo 3 Mod. 162. So 
1 Salk, 91. Hudſon and Jones. So 1 Sid. 218. Bickerſ/taff and Per- 
Rins, which goes much further than this; and was cited and relied 
on as law by my Lord Holt in 1 Salk. 164. Crowder and Oldfield, 


There has been one thing offered to diftinguiſh this caſe which 
deſerves conſideration, viz, That the ſaying until the 2775 of Oc- 
tober is excluſive of and implies a negative of that day, and that 
therefore it is worſe than if there had been no averment of inhabi- 
tancy at all: but I ſay, it is carrying too far, to ſay, that carries 
abſolutely a negative; the moſt that can be ſaid is that it is too nar- 
row, and ſhort of the day; and it would be ſtrange to ſay that the 


| verdict would have aided the want of any averment of inhabitancy. 
[> H h at 


1 Easter Term 8 Ges. 


at all; and that it does not as well cure an imperfeRt one: x but-how: 


ever the day alledged for holding this court leet comes under a ſci- 


licet, and therefore is not material: but it was only material that the 


court was held within a month after Micbaelmas, fo that it was, 
poſſibly, proved at the trial, that the court was held and the amor. 


2 Stra. 1023. 


cited by Andr. 


284. 


ciament. ſet, which mw be proved upon this record, during the 


time that he confeſſedly ars 4 be an inhabitant, vis. Some time 
before the 27th of O Abbes, and that of eſclt is a full ne., 80 
| Judgment mult be affirmed. 


Franklyn and Reeves. 
We opinion of the court. 


ORD Harbwicke : That this is a writ of error on a judgment 
in the Common Pleas; the plaintiff declares in treſpaſs, for 
taking 100 cart loads of dung and foil ; and upon the "RE itfec, 
ghete 0 is a verdict, and Judgment for the gion. | 


The exception taken is, that no property is alledged in the de- 
claration to be in the plaintiff, for that it does not ſay cl Joe or 
igſius the plaintiff. | 


The anſwer given was, J½, That that is nideal by di but 
we are all of opinion that it will not, becauſe if chere be a ground 
for the objection, it is an abſolute want of title, and not a title only 
deſectively ſet forth. 24h, It was ſaid, it is cured by the recital of 
the original writ, which is in the declaration, where it is properly 
laid quare fimum ip/ius the plaintiff cepit, for that is part of the count, 
and the count reters to by the ad valenciam, &c. and feveral caſes 
were cited for that purpoſe ; but one of the caſes which is in Cro. 
Juc. 530. is to the contrary, viz. That the recital will not help; 
another caſe was cited from 1 Sid. 187. but it appears from the 
ſame caſe in 1 Keble 694, 727. that judgment was given on another 
point: but'there was likewiſe cited a later caſe of Dale and Coates 
from 2 Lutw. 1509. which is in point, that the recital of the writ 
does help; and ſeveral caſes are there cited in point likewiſe; how- 
ever the court there ſaid that if the writ did not help it, the verdict 
could not. But yet we doubt how far they will be authorities for 
us ia this court, becauſe the fact appears different in the Common 
Pleas, the writ itſelf is before the court, being filed of record; and 
before us there is but a recital of it; ; and it is a ſtanding rule with us 
never to reverſe a judgment for any variance between the original 


and the declaration, if che variance appears only from the recital of 
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edel ul we hive the veidinat itſelf brought before us «by cer- 
ora: therefore we think the defendant in error ſhould remove the 
- original hither by certioruri: and we may award ſuch a certiorari, 
thbugh no diminution be alledped, ad informand conſcienc cur*: as 
when they ſend up a wrong original, upon allegation that there is 
& right original below, we do for affirmance of judgments, but not 
dor reverſal, award a ſecond certiorari ad infor mand' conſcienc” cur”: 
and When this original is before us, we ſhall judge if we are to ds 
as was done in the Common Pleas in the caſes 1 in Lutwich, | 


A certiorari awarded to remove the original. 


Bern & Ux' and Mattaire. 
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The opinion of the court. 


' # Xs 


ORD Hordwicke : This is an action of replevin wherein plain- 
tiffs declare for taking 14 ſkimmers and ladles, and 3 pots 
and covers, the goods and chattels of them the ſaid —— Bern and 
his wife ; the defendant avows the taking for rent in arrear 
upon a demiſe; plaintiff pleads in bar to the avowry, and traverſes 
the demiſe ; and iſſue is joined upon that traverſe of non demiſit, and 
verdict for plaintiffs that no ſuch demiſe was; and thereupon it is 
moved in arreſt of judgment in behalf of the avowant, and three ex- 
ceptions taken to the declaration. 


"1ſt Exception, That a declaration in replevin cannot be main- 
tamed by a huſband and wife RO for "yy the goods of the huſ- 
band and wife. 


2d Exception, That it is alſo a bad declaration in laying it to be 
to the * of both. 


3d Exception, That it is ill for the uncertain deſcription of the 
goods taken, it ſaying 14 ſkimmers and ladles, and not faying how 
many of each ſort. 
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As to the iſt Exception, It depends on this foundation, hay huſ- 
band and wife cannot have a joint property in chattels, and in general 
thit''is true, "becauſe the marriage is a gift of all chattels to the huſ- 
band : but in this caſe it does not appear that the taking was during 
the coverture, nor can we preſume it was, and the plaintiffs for 

*0gght appears might be jointly poſſeſſed of thoſe goods before mar- 
riage, a..d if that were the caſe that they were fo jointly poſſeſſed 
2 before 
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before marriage, and thoſe goods taken before marriage, they. may 
after coverture join in the replevin, and declare for taking the goods 
of huſband and wife; and if there can be ſuch a caſe we muſt take it 
to be ſo here, becauſe the avowry allows a property in them both, 
if it may be, by not diſputing the property as the avowant might 
have done; ſo in the year book of Michaelmas Ed. 2. fo. 44. 1/;. 
This exception was over- ruled; ſo in Bro. Abr. tit. Baron and Feme, 
Fl. 8 5. He ſays baron and feme ſhall not join in replevin; but gur 
as to goods which ſhe has as executrix, for there it ſeems they ſhall 


join in replevin de bonis uxoris captis dum ſola fuit ; ſo in Ventris 


260. Batmore & ux' v. Greams, in trover brought by huſband and 
wife, though the converſion was laid after the marriage, it was held 
that in regard the trover was laid to be before the marriage, which 
was the inception of. the cauſe of action, the wife might be joined; 
as if one has the cuſtody of a woman's goods and afterwards marries 
her, ſhe may join in detinue with her huſband ; and Hale ſaid in 
ſuch caſe the huſband might bring the action alone or jointly with 
his wife; and ſo I take the law to be in this caſe, that the huſband 
might, have declared in this replevin alone or jointly as he has None. 
The material authorities that have been cited againſt this doctrine 
are F. N. B. fo. 69. Let. K. But is only that of the goods of a ſeme 
ſole taken, who afterwards marries, the baron alone may ſue a re- 
plevin, and 1 Sid. 172. Powis & ux and Marſhall, where it is 
held by Twy/den and Wyndbam, That a replevin ſo brought is well 
brought, and that actions which affirm property ought to be brought 
by the huſband alone; and that I muſt confeſs is contrary to the 
opinion now giving, but it is alſo contrary to the year book of Ed. 2. 
and to the placitum in Bro. Abr. and eſpecially to the caſe of Bar- 
more and Graves in Ventris, for actions of detinue are much ſtronger 
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.afirmance of property than replevins. 


a As to the 2d Exception, It will follow the fate of the other, for 
if ere was ſuch a joint poſſeſſion before marriage, the taking muſt 
be laid to be ad damn ipſorum, becauſe the damage ſurvives to the 
wife, Cro, Eliz. 259. Gurney & ux v. Sir Ed. Chre, © 


As to the 3d Exception, The uncertain deſcription of the goods 
taken, it was ſaid that though ſuch a general deſcription might be 
well enough, by the later caſes, in trover and treſpaſs, that yet it 
-is otherwiſe in replevin, which is an aCtion that affirms property, 
and where the goods taken ought to be particularized, for a direc- 
tion to the ſheriff to know what goods to return if a retorn' habend 
3 bould be awarded. | xe 


"gr? | That 
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That it is well enough in trover and treſpaſs cannot now be 
doubted; though there are ſome old caſes to the contrary ; yet the 
modern caſes ate otherwife, as Harford and Jones, which was 


- Trover for 40-0unges of cloves, mace and nutmegs, and judgment 
by default, and this exception being taken in arreſt of judgment 


laws different in actions of replevin, they cited the caſe of Moore 
and Clipſam, which is in Allen 33. and Style 71. which was a reple- 
vin of 100 Oves matrices & verveces ; and held bad for the uncer- 
tainty in not ſhewing how many ewes there. were and how. many 
weathers, though the court agreed that centum oves in general would 
have been good: but we cannot rely much on this caſe, for that this 
very point came in queſtion in Paf. 1 Gee. 1. in the cafe of Kempfter 
and Nelſon, 4 Bac. Abr. 387. and was very fully confidered: that was 
a teplev in for taking bona: ef catalla ſua, viz. quandam parcell' Kntez 
et: guandam | parcel” papyr” ipſius querentis; and the avowry was as 
a diſtreſs for rent; and it was excepted in arreft of judgment that 
guandam parcel papyr et lintei was too general and uncertain a de- 
ſeription, and though it might be well enough in trover and treſpaſs, 
yet in replevin it was ill, as not being a ſufficient direction to the 
jury to aſſeſs damages, nor to the ſheriff in re-delivering the goods: 
but Lord Par ber in giving his opinion (aid that ſuch a declaration 
would be ill on demurrer, but that the pleadings had 1 the 


defect, becaule the avowant having avowed the taking ha 
taken upon himſelf the knowledge of what the goods were; ſo that 
by both parties knowing the on makes it certain upon the record 
that they are agreed in what the goods are, and the only controverſy 


defendant to have them particularized ; for if the plaintiff had de- 
manded 5300 reams of paper, though he proved but one, yet if he 
prove one he muſt recover; for in torts if the plaintiff prove any 
part of his. caſe it is ſufficient ; and as to the ſheriff's delivering the 
goods upon a retorn habend in caſe the avowant prevailed, he 
ſaid the ſheriff may require either the plaintiff or defendant to ſhew 
him the goods; and it is a good return for him to make quod nullus 
wenit ex parte defend ad oftend' aver': and there is ſuch a return in 
Naſtal — 570. b, and Dalton's Sheriff 274. and in this caſe 
of .Kempfter, and in the caſe of More and Clipſam, was conſidered, 
and the court took it to have been determined on the point of an 
immaterial traverſe, for they ſaid it would be a ſtrange reſolution to 
fay that the addition of make it more uncertain 

| eb | 2. 15 than 
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was over-ruled. So Harriſon and Bottom, Salk. 654. Trin. 2 Geo. 2. 2 Stra. 809. 
Trover de una parcella of packthread and cords, and judgment in 2 R. Rayw. 
C B. ſor plaintiff, and affirmed in this court, notwithſtanding this . p. 
excoptian atledged upon the writ of error. But to fhew that the K. 47. 


thereby 


is who ſhall have them; and it would be no manner of benefit to the 
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1 \ h lan it v was ; before; and we think the "reaſon of that caſe of Nn 0 f 
| * and Nelſon governs this caſe, ſo plaintiff muſt Have jodgment. s [im 
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Between the Pariſhes of Spalding and "oY 
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The opinion of the court. 
17 


Bar. Set. Cal, - ORD Herdwicke : This is an-order of two juſtices forurer 


39. pl. + ving a poor perſon from the pariſh of Spalding to the patiftv of 
bh 1 15 — which has been confirmed at the nen and two: 
2 have been taken: 3 E. * VBWE £5 16; 


© — oo... 


Rt Exception: This being an order on Lincaln/bire, has the di- 
vito as well as the county expreſt in the margent; thus Lincoln, 
Holland, and the order, ſpeaks of the pariſh of Spalding in the 
Sor oferejid, in mage of Lying in the 7 0 or in a the diviſion 


q 8 bo. Tk 


11 1 1. F | 0 813 
| geren, That the eb dene Rated 5 in es eee 
chutch- warde 8% it hat he is ligely v become chargeable, aud the 


juſtices adjudication! is We ad! that he is likely to become 


chargeable, not Giying likely to become chargeable to che pariſh, 
* . thatiſelves to * pe en 29979 195d BA ky mY 
Je „ 91062 World of 5 EHI es 8 11:5 2niflobhneal., - 
At to aft Exceptibn; We thidk the order is well enough; for that | 

in orders of removal a refererice*toithe-margerit is ſufficient; / I have 
a note of the caſe of The King and Fauce:, Paſe. 12 W. 3. which 
was am indictment for: and the <oort held, if though the 
county is in the margent, yet if it is not faid in the body of the in- 
diQtrient in Cam pred it would be ill in an indictment though good 
in a declaration, which is the practice of the court of C. B. and the 
court took it for granted that an order of juſtices in the ſame manner 
would be good: and the caſe of The King and Auſtin, Michaelnias 
1724. is not contrary to this; for there Oer was in the margent, 
ahd place was ſaid to be near Oxford, but was not ſaid to be in the 
mty aforeſaid, And I can find no caſe in the crown-office where 
an order referring to the county in the margent is ill. But 


Upon 2d Exception, We think the order is bad, for the adjudi- 
cation ſhould be that he is likely to become chargeable to that pariſh; 
for as it is now left at large, it N be he was likely to be charge- 5 

able to his parents, or to 7 riſh, Cc. There was a caſe Hil. 
8. Ges, 1. between The Pariſhe of Barbolm and ¶ bitoim, where the 
complaint was that the poor . had intruded himfelf into the 


4 pariſh 


— and was there likely to become chargeable; and the juſtices 
hade, he is accordingly likely to become chargeable; and the 
order was not armed, but referred to the judge of aſſize; therefore 
on this — the order muſt be quaſhed. 


— 


1 Lloyd and Williams, 


NE was joined h in this action of treſpaſs in the mul 


the trial of the cauſe, the plaintiff produced an outlawry againſt hi 
upon! the: proceſs in the ſame action * his . was 
taken away: and now | | 124291 


Moray pro def* moves to ſet alle, that verdicd becauſe the out- 
lawry: ws dean, the faid hang been always pub 
lick; N de | WOE" „ nee 
noilivib 383 | e 
Lord a a After having been long 8 what > iy | 
ſhould be ſufficient to take off the teſtimony of a perſon joined in 

the mul cum, it was at laſt ſettled. by all the judges, that cyigence 

ſhould be given of his being ſome way concerned in the fact ; and. 

that:proteſs in that action had iſſued againſt him, and endeavours ; 
been:uſed:to- take him; now in this caſe 4 he ns qutlawed, be 
certainly had been ſerved with proceſs ; but however as it might be 
a clandeſtine outlawry, a rule was made to ſhew cauſe why the out- 
laury ſtiould not be ſet aſide at the plaintiff” s enen rens. 
HT the: verdict to az in the mean time. . eon ahd. ai 


- ADidtwy »* N. 4 x8. | 10 GIO 


Hardter r 


4a 


at Andes day _ ham * * That * very titl 
of the Hat. 31 Eliæ: c. 8. is for avoiding clandeſtine outlawrics, of 
perſons whoſe places of wen ee whereas it is not we 
out where Qs party: lived. 0 9941 Brig . hey sh £ 1 
ISNT 313: 1 4 $4535 
"Lord\ Zr hoicke: We * oblige a plaintiff to nn at paws: 
colts;;anr:outlawry, when there has been ſome miſbehaviour. o his 
ſides for if it is a miſtake, or error in law, it muſt be ge 
writ. of error; therefore as no miſbehaviour en in kae plaigHE 
the rule muſt be diſcharged. £ ert 12510 £1 
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Trinity Tenn 
8 Geo. 2. 1735. B. R. 


Pr rr Lord Naswwfenk, Lord Chief Juſtice. 


Sir Francis Pact, Knt. 
Sir EDMUND ProeyN, Kat. be er 
WILLIAUu LEE, Efq; i 

Joun WIIIES, Eſq; Amer General. 
DoupbtrzWY Ry DEA, Blgz Solicitor General. : 


| Buck and a0. 


1 of ce jon bond, | 


Hiaſſey moves, That on payment of principal, i men and 46. 
e may * l +. eee wy 


£ op 4 
1 : * 
\ * 1 


The King ele Angell. | 


HE juſtides of Berks had 4 petty Gans to fearch * va- 
grants, and a poor man reſiding in the pariſh of Bing field, 
Kg el. confeſſed himſelf to be ſettled in the pariſh of Sur- 
ning, whereupon the juſtices ordered him to be removed to Sun- 
ning; but the pauper. threatned to return, and did return the fame 
day to Bing field, pretending to be a hired ſervant to a patiſhioner of 
of Bing field, (but the court were ſtrongly inclined now, upon the 
circumſtances of the hiring being diſcloſed upon the affidavits, to 

think it a colourable hiring) whereupon the defendant who is a ju- 
ſtice of peace for Berks, and was preſent at the petty ſeſſions, 
without any — or oath made of his return, committed the 


pauper 


R r ola. om. 


and upon this the court was moved to grant an information againſt 
the defendant. 


The court allowed the tranſad ions of the petty ſeſſions in this 
caſe, to be irregular, becauſe there was no complaint made of his 
being chargeable or likely to be chargeable to the pariſh of Bing field; 
but yet as that was only a miſtake of judgment, the court would not 
have thought it worthy of puniſhment, but the ſending him to 
the houſe of correction was puniſhing him, after having convicted 
him, unheard, and that is contrary to natural juſtice, and thereupon, 
upon the authority of the caſe of the juſtices of Hertford, they were 

for granting the information, but as no malice appeared in the ju- 
ſtice, the court allowed the proſecutor to accept of ſame propoſals 
made by the juſtice, to make him amends, and ſo it went off. 


Barton and others verſus Miles and others. 


HE defendants are colleQors of the tax for window-lights, 
and were ſued in an action of trover by the plaintiffs who 
were aſſignees in a commiſſion of bankruptcy againſt one Hart, and 
at the trial the plaintiffs were nonſuit on not being able to prove a 
title to the goods taken; ſo laſt term March for defendants moved 
that they might have double coſts, for that they are intitled to them 
by the act of parliament which gives it them in all actions for acts 
done in the execution of their office, where a verdict is for the de- 
fendant, or the plaintiff is nonſuit; and the method of doing it is 
generally upon a certificate of the judge that tried the cauſe. That 
the defendants were in the execution of their office; but that could 
not appear in this caſe, becauſe the plaintiffs were nonſuit for not 
ſhewing a title, ſo that no evidence as to the taking was heard; but 
he now produces an affidavit that they were officers and in the exe- 
cution of their office, which was read. 


Aad a rule was made for the plaintiffs to ſhew cauſe why a ſug- 1 
geſtion ſhould not be entered on the roll to that purpoſe: and my * 
Lord Ch. Juſt. ſaid, that though the court gave coſts by rule in a * 
late caſe of this nature, that was done becauſe there was a diſcan- 
tinuance of the plaintiff's action, but that in caſe of a nonſuit, there 
is a judgment entered for the defendant to have coſts, as is required 
dy-feveral ſtatutes. And now 5 


3.4 


erh 1 3 
Wynne for plaintiffs comes to ſhew cauſe according to the rule; 
and he admits that double coſts muſt be given in favour of ſome of 

8 ö K K the 


} * 
: 


THE 
- "610 


— — ũw1uẃ Wow EI 


Eriity Te erm 8 8 Geo. 2 2 


the end but that two of theas were not Salden but ouly 
aſſiſtants, and the act which gives double-coſts does not extend to 
favour them. anos: e 


Lord Hardwicke : They muſt make their ſuggeſtion : as they can, 
but we can take no notice of the ſeveral capacities of the defendents, 
for it is unica eber and not ſeparate * for Wy; defendant, 


e would have queſtidned, Whether: as AY parties are out of 
court upon this nonſuit, there can "Be a ſuggeſtion en on the roll; 


But 


Lord Hardwicke ſaid, That point is fully ſettled, and not to be 
diſputed, and the defendants have no other way to get their double 
coſts, So the rule was made abſolute. 


Ward ard The Charitable 8 


N an action of debt opon an 1 entred into by the defen- 
dants who are leſſees of a houſe of the plaintiff” s'for performance 


of covenants in the leaſe." | 


7 


Marſh for the mae moved for leave to vid double, 9 vi. Cam 
ditions performed, and ſome acts of parliament made in the fifth 


and ſixth years of the mſn ** for en void all claims upon 


the nn, And 


N oell = coulk that the aQs of tat are out of the queſ- 
tion, becauſe they extend to make void ſuch claims only as were 
made before 1733. whereas it appears on the declaration that this 
demand of rent was not due till afterwards; ſo in the caſe of Philips 
and Vanderbank, which was 2 bond dated 4th of Septem- 
ber 1723. payable afterwards, was reſolved not to be a debt claim- 
able, and conſequently not void under the act of inſolvent debtors, 
Which commenced 29th of September 1728. and this appeats on 
the proceedings. The court will not let them plead thoſe acts, as 
in the caſe of Ae and Aglionby, which was | 


Upon a motion to plead double, vig. Infancy, and that the writ 
of error to reverſe the recovery was not brought within 20 years, it 
appearing to the court by the ze/ie of the writ, that it was brought 
within 20 Jars, the court refuſed to let them plead that matter. 


Marſh 


„7 amd a 


[ 
2 


i 
: 
—— — — 0 —— — 2 — — — * * 
— © f 0 | 
Trinity Term 8 Geo 2. 
{4 


* 0 4% . 
. "I — I——————_—_—_—_— N "EF o rn 


proper now; but upon a demurrer to the plea, for the queſtion is 
not now whether it will be a good plea, but whether we may be 
allowed to plead theſe acts of parliament at all. AF. 79 

ORD 397%, 3: 17 5 5 


Lord Hardwicke abſent, 


Probyn : The queſtion is, Whether as they think this will be 
a good plea for their clients, we can hinder them from pleading it. 


5 222 * — — 1 « 
2 — — PIES ES bn 
_— = _ 23 
A N — > A” "OT 


I er CF ” — 
Me LT ET SET EST... 32 


Tee: This is matter of conſtruction of the act of parliament, vis. 
Whether this is a demand neceſſary to be regiſtred by the act, ſo that 
if we are to give judgment in this way upon motion it will deprive 
the defendant of the benefit of an appeal, which he may have 
rom a judgment given on demurrer to the plea. 


1 


** 


I * 
— 


[4 


Per cur”, rule made abſolute. 


SZ * 1 522 > WV I 
—_ II 


RT or 


—_ 


Sar al 
> 
— 


Then Noel) moved for leave to amend ſome miſtakes in the de- 
claration; and | | 


—_ 
” - 


* 
1 333 
2 LE RS 
= - 6 


Marſh ſays that the defendant is then intitled to an imparlance, 
for that upon the plaintiff's amending his declaration, the defendant 
has his election either to take coſts upon the amendment or to have 
an imparlance ; but 

Per cur', You miſtake the rules, for it is the plaintiff has his 
election, either to pay coſts, or to give an imparlance, ſo as you 
take notice of the motion, the declaration muſt be amended. 
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" Baker and Roe. 


2 * 


7 RIT of error upon a judgment in the Common Pleas in 

ejectment; the ejectment was brought for ſo many meſſua- 
ges and ſo many acres of land with common of paſture cum perti- 
nentiis. 


py es PR 
7 Cr - nog 


Parker for the plaintiff in error: That common cum pertinentits 
muſt be taken to be common in groſs; and for common in groſs 
ejectment does not lie, Cro. Car. 492. and Haradres. 


Lord Hardwicke abſent. 
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Rule to in- 


pect books. 


| : This I. think cannot be 3 to be common in gross, 
25 t 5 is always deſcribed by common er ſo nk e 
cows, &c. | 


'. Prody n: The words cum pertinentiis muſt 1 to the hal. for 
we wal not preſume common to be in groſs unleſs laid ſo; and 


there are 100 precedents in this way and the exception never FED. 
Tee accurd. r r e e 1 


Judgment affirmed. | 


The King / and The Mayor of Worceſter. 4 


YNNE moves "fir a mandamus to the mayor of Warcefler to 
ſign the poor's rate, for the ſtatute of Ez. requires that it 


1 


ſhould * ſigned by a juſtice of the quorum ; and he produces an 
- affidavit that the mayor is ba. ws jaſtice of the: nas reliGing 


there, and he refuſes. 


Cur', Take your nen 


Le 
* 


Edwards my” Veſey. | . 


Pale N TIF F is an antes officer to the . G diews 
cy for the city of. Londam, and being fined. for ſome neg- 


lect of duty, a diſtreſs was taken for the — viz. A ſilver cup, and 


he has now brought an action of treſpaſs againſt the deſendant 
for. taking that cup; and the cauſe Rong e down * * 
for trial to morrow at the fittings, - 


. Denniſon, for plaintiff, moves that he may have liberty to iuſpect 
the books and papers of rates and aſſeſſments of the ſaid lieutenancy 


for the year 1729, and that the commiſſioners or their pits 
attend with the books at the trial. 


Cu, We cannot make a rule upon them to attend, but le bis 
tiff have liberty to an for the year 1 79. and: to take copies at 


his own charge. | b 29k - 


The next day Denniſon moves for the plaintiff gain. that the 
trial may be put off to next ſittings, in _ they had not had-titne 
I enough 


K. a I *⁵*— ̃à 2 „„ A hy, - 


K 29 f y mY . 
— — — — — — — — 


| © Friniy Term 8 Geo. 2. 


o ” 


ncugh between yeſterday and to day for a proper inf ion; and 
mai of the bulk of the books, c. But w= 


Car ſeemed to think it an affectation of delay, cal they 
might have applied ſooner for ſuch liberty; but however that the 

rule is, if you move to put off the trial on the day of the trial, that 
you muſt not only give notice of the motion, but likewiſe give the 
other fide copies of the affidavits which are to be produced, and that 
not being done * they would make no rule. 


Y The King and The Company of Cutlers. 


moves for a mandamus to the cutlers company to reſtore. 


one to be in the court of aſſiſtants of the company; and produces an 
affidavit that he was once in the-courts of aſſiſtants, and was turned 


out, 


Car”, T ake your mandamus, but there needs no affidavit, the i Mandamus, 


he was not an afliſtant they may make that their return. 


Wilkins ver/zs Perry and Salter Sheriffs of London. 


DR PE R, in an action of debt for an * moves for defen- 
dants that the plaintiff may be obliged to ſtrike out one of the 


and the other lays it that the ſheriffs had arreſted Heron the eſcaper 
by his body. The inconvenience to the defendants is, that * 
muſt prove in this caſe two recaptiont, on freſh purſuit. 


came to ſhew cauſe, and could not make it appear that 
any: — could be produced to Ow one count, which could 
not prove both; yet | 


The court would not oblige the defendant to ſtrike out one of 
them, but diſcharged the rule. And it was faid by 


— I do not apprehend the court ever ſtrikes out counts, unleſs 
wp appear to be put-in ſer vexation. 


Lord Hardwick : As you have obtained time to plead upon this 
declaration, without applying to the court to have it ſtruck out, or 
| LI | referred 


— ůÿ FIR" rn — ; — - n 


The court 
will not ſtrſiee 
out a countin 
comnts in the declaration; for that they are exactly the ſame: there a declaration 


are two counts : one lays that at the time of the delivery of a de- Os. 
= the eſcaper was a priſoner in the cuſtody of the ſheriffs ; * 
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Game. 


dee 


wen to in- 


or ogy WP 


referred 20 'the -maſter, which is the uſual way, I think the — 
muſt be diſcharged : and though I cannot fee what evidence can be 
ptoduced to prove one of the counts which will not equally prove 
the other, yet it may be pretty hard to reſtrain the plaintiff from 
laying his caſe in his own way when it does not Appear he intends 
10 ae * N * 


o 
* 


* 
: ' 
* 


"Thompſon and Baker. In Error. 


CATER for defendant in error, produces an affidavit that neither 
the plaintiff nor his attorney can be found; and therefore moves, 


| * the fixing up. a rule to aſſign errors in the "ng" s Bench oflice 


mex be ſufficient notice. Granted, 4 | 
= | 4.483 WML 01 Slo- 
"Phe King and Hawker. 


PON. Tates's motion, 2-convittion of hawker for keeping 5 
pack of hounds for deftruction of hares, he not ng fe 


1, qualification, was. . Wy the court; no ſummons being ſet 
ic the conviction. 


82 | 24. 511. 191 £ J (33 CI £01 
The King + ver ſus Dr. Henchman. Es 
N Files notion | a l was granted to —_ De. 


. Henchman, Who is to ſwear in mer. be 
| A Dn * the pariſh of Biel, | N 


2 


oy . 


" Charitable Gorporarian PET Wooden, be 


_ N an action of covenant againſt the defendant as ſecurity for v 


Zeolt hacks 
1 Ze Hine 


2 


n late warehauſg-kesper to the chacitable corporation, the 


is, whether Themp/op actualy. did receive ſome certain good 
with which he is charged. And 


Draper for defendant moves for libevty to * the corporation 
3 being publick books. * 


Cur, doubted whether they were publick bons, and fo would 


make no rule; but they told Draper, he — ou them oye 


| once them at the trial. 


* Ie 


. i \ 
ih 
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10 i Milllams and Naſh. 


AE: 64 R Bo plaintiff moves for an attachment againſt Mr. 8 
the defendant's attorney, for not entring an appearance for the 
defendant, as he undertook to do by indorſement on the dill of 


Middkeex, 


Cur',. You ſhould have a ride upon him firſt, or elfe it is no con- 
S therefore as he takes notice of the motion, let him enter 
40 appearance according to his undertaking. 


NMB. If he had not taken notice they would only have made a 
rule to ſhew cauſe. | 


. Betwocn the Pariſhes of Northleighton and wy ſ 


+ 2111 811 4 

N order ſtates that a pauper was hired for and ſerved a 3 Pariſh orders. 
I except that he was abſent from his maſter's ſervige, in the Bur. Set. Cat. 
middle of * year, for three weeks without his maſter's conſent, aue r 16. 
adjudges that he — gained a ſettlement as a ſervice for a year. 


ice moves to quad the order, for that ſuch ſervice is 


Mr. Mateps 
e vice for a year, and therefore gos no ſetulement. 


» Huey contra, cites. a caſe of The King and Inbahitants of Whip, 
Stra. 423. Forteſc. Rep. 305. | Caf. of Set. and Rem. 97. pl. 129. 
Ful. 262. where the ſervant was abſent 13 days in the year, and 
even had a proportionable part of his wages abated ; and 2 ad- 
8 a good ſervice, and gained a ſettlement. 85 


Lord Hardwicke : If it were not ſo, it would render theſe ſet- 
tements the moſt precarijaus that could be; and this has always 
been tlie conſttuction of the act, if the maſter takes the fervant 3 


again. Order confirmed. gh + a. c 30. 


. * 


1 800 \ FT; 


Fither and Sowerby. 


108 of 


Aer ION on the caſe upon a promiſſory note; deſendant How Nul tie! 
pleads. the ſtatute of limitations ; : plaintiff replies; that the cauſe record tried. 


of action accrued and that within fix years:before that time, 
uin. 11 Geo. 1. he ſued out a bill of Middleſex, and ſhews it 
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x32 Trinity Term 8 Geo. 2. : 
duly continued till the death of the late King, and that Friday prox * 
poſi Craft. Trin. 1727. another precept was ſued out returnable Mon- bp 
day prox' poſ Tres Mich; then next, before which day, viz. June 11, 4 
in the year of our Lord 1727, the ſaid King George the firft ge- 0 
. parted. this-life,. to wit, at Meſtminſier aforeſaid, at which. day, to — 
Wit, ſaid Monday next after Tres Mich. he, ſaid plaintiff, .came and « 
offered himſelf, &c. to wit, before our. Lord George 2. now Ki ” 
of Great Britain; and then ſhews the continuance until the filing 90 
the preſent declaration, and prays it may be verified by the record. 
Defendant rejeins that there is not any ſuch · record of a precept 3 
n the ſaid replication of the ſaid To/eph firſt above mentioned, and N 
proceedings thereon affiled or now remaining of record. in the ſaid | 
preſent Majeſty's court. "Plaintiff ſurrejoins, that thexe::is ſuch a + 
record of the ſaid precept and proceedings thereon, .Gic. _ 
"Denniſon produces the pleadings: now. entered on the bill of laſt I 
term, and moves that he may hare leave to verify his replication k 
by the record; and for that purpoſe the cuſtos brevium, Mr. Tully, \ 
attends: with the file of bills of Midalgſex and the proper. continu- | 
wed f Aces. 5 . | | T's; f 41 Wi ; | 
oro; e ee | ie rin 
| Nuld objects that they have not vertſied their-replication, for that 1 
Alia the oontinuances there is a variance between the : continuance 1 
* - . . roland the record of this replication; for that the.continuance roll 1 
ſets out; properly the death of the late King, and that the preſent « 
King Geo. 2. came to the crown the 117 of June 1727. in words 4 
at length, but that this replication puts the year of our Lord in n 
figures, and the continuance calls the preſent King, George now « 
' King, whereas the. replication has it, George the 24 now King. 
And on looking in the record, it appeared to be ſo, only in the 1 
replication, as to the year, it was in figures, and an interlineation : 
likewiſe. of one thouſand;ſeven- hundred twenty ſeven, in words at 1 
length. 5 „ E r 6 


Lord "Hardwithe : There is no variance, for the figures 1727, 


ſhall be rejected · as furpluſage ; -and the-words, the:29, ſhall alſo. 
So plaintiff has verified his replication. e 


N. B. Ventris the maſter objected when Tully produced the file of 
bills of Middleſex, that he has no right to the filing of them, but that 


they ought to be filed with him as maſter of the office, for that in the | 
grant to the cſlos brevium there is an exception of all queriturs and 
attachments, and the court ſaid they would take it into confide- 5 

\ 


ration, but they let this motion go on without , prejudice to the. diſ- 
pute of either ide. =O | 
F Tollet 


n 


— Triniy Term 8 Geo. 1 


e eee 
J es 


l lee Oollet wer fue Tennis. 


* 


11 Wa 


O07 RACY moves that the recognizance of B. one of the bail Defendant's 
for the defendant may be diſcharged, and another perſon, one bal dische 


Spills may be made bail in his room; becauſe that ſaid B. is rt * 


maberial witnefs for the defendant. | 
4 in . 


And Spiller came «nd offered himſelf, and undertook to be bail 
in oourt and juſtified. 


Cu thitefore -ordered the name of B. to be ſtruck out of the 
Sdlliþidee and Spillet's name to be inſerted in his room. 


Hudſon Executor of Grove ver/us Stalwood & al' Exe- 
WN 100 .- cutors of Stalwood. 
4 Sg IMS! 1 
N an action of be on bond, whereby defendant's teſtator toge- Payment how 
ther with one Hzcks were jointly and ſeverally bound to the plain- 1 4 
tiff g teſtator; defendant pleads that Srahooed the teſtator in his!“ 
life; time and the ſaid Joſeph Hicks paid off the bond. Plaintiff re- 
pliesathat the ſaid Sralwood and Hicks did not pay it modo ef forma 
as pleaded; and thereupon iſſue was joined and a verdict given for 
Plaintiff; and it appeared in evidence that a ſmall part of the bond 


was paid by the ſaid. Szakoood in his life-time, and the reſt was as paid 
off by een after Stahoood s death. 


And Denz moves for a 1 and the queſtion is there- 
upon, whether the evidence verified the defendant's plea, Denniſon 
argues that it did ſo, for that Saltwocd could not pay the money, but 
in his life-time; ſo that the words, in his life-time, muſt be thrown 
out, and then it is a plea of payment by Stalwoad and Hicks. 


But however if they are to recover, that is not a material circum- 
ſtance, for the ſubſtance was, whether the principal and intereſt due 
on the bond was paid or not, and therefore if 4. and B. are bound, 
and B. only is ſued and pleads payment, and the evidence that the 
2 was paid by A. that is evidence of B. 's plea, 


Ge, -N o doubt of it. 


75 


e 8. 8 1 


And "A Cites the caſe of Hingen and Payn, Cro. Fac. 475. which 
was debt on bond for performance of covenants, and the covenant 
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was to deliver up poſſeſſion to the leſſor at Micbaelmas or after, be- 
ing the end of the term, upon requeſt, and the breach aſſigned 
was, that though J. S. and 7. D. the leſſors made requeſt, the de- 
 fendant had not delivered poſſeſſion, and iſſue thereupon, and the 
evidence was that J. 5. only made requeſt, and held that warfants 
the breach aſſigned, for that the demand by one is the demand of 
both. Cites /. 148. Goodman v. Aykng, held that though the 
verdict agrees not with the.plea in the nature and manner of the te- 
nure, yet if it agrees in ſubſtance it is enough. And he cites Hob. 
72. Pope and Skinner, which is to the fame purpoſe ; ſo here the 
point and ſubſtance of the iſſue is, whether the money was paid be- 
fore the bringing of the action, and it is quite immaterial whether 
it was all paid at one and the fame time. He had a rule to thew 
cauſe; and then | WAA) 


Lord Hardwicke, who tried the cauſe, ſays it appeared that Hicks 
only entered into this bond as ſecurity for Stakovod, but took no 
counter-bond ; ſo that this action was only brought to enable Hirks's 
executors to recover over, for if it had been only a ſingle queſtion 
between the plaintiff and defendant, whether the money was. paid 
of not, I ſhould be for extending the words of the plea as far as 
poſſible; but it appeared that this action was only to reimburſe the 
ſecurity, and Stahuocd's executors had taken advantage of the act for 
amendment of the law, and pleaded payment by the ſecurity to an 
action wherein the ſecurity in effect was ſuing for his reimburſe- 
ment, and that is a defect in the ſtatute; and then the queſtion was, 
whether the evidence did maintain the iſſue, viz. Whether there 
was evidence of payment of the whole ſum by Szakvood in his life- 
time and Hicks, | PL: 170 


. | 7 

The defendant might have pleaded to this action two ways, 1 
either according to the truth of the fact, that Sraluaod paid part 

in his life-time, and Hicks the remainder after Stakwood's death, ; 

and fo that the whole money, was paid before the action brought; ; 


or elſe according to the operation of the law, that Hicłs paid the 


whole; but he has taken another method; and I muſt confeſs I 1 
think the words, in his life-time, are of no great conſequence ; but 
ſuppoſing theſe words not in the plea, the payment is ſtill pleaded 

* 


as an intire fact, when it comes out not to be ſo; for the laſt pay- 
ment was for Hicks and for the executor of Stalwood; and therefore 


I think the plea ſhould not have any ſtrained conſtruction. 


Page: Can any one ſay that payment after $.'s death was payment 
by H. and S.? for you ought to prove the payment as you plead it; 
or ſuppoſe H. had paid the whole after $.'s death, would that have 

maintained the plea? and yet this is the ſame caſe. 


Rule diſcharged, no new trial. | 
I Holt 


®* a» own 


„ — . —————————————— . — 
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Holt and Mabberley, 


TP BED, in an action of debt on bond, moves to plead double, Court will not 


allow defen- 
non et fatum, and coverture in the plaintiff ; oe”: 5 ue plead 


both a plea in 
Car” refaſed it, becauſe one is a Pa! in bar, and the other a plea bar and a plea 


in abatement. in abatement. 


Briſtow and Tito. 


RT ESCUE moves to change the venue from Wilts to Dorſer, 
upon an affidavit that the cauſe of action, if any, aroſe in the 
town of Poole, which is a town and county of itſelf, 


Per Cur': We never change a venue but into the county where the 
cauſe of action is ſworn to ariſe, nor even then neither if it is a place 
where the Judges do not go; ſo you can take nothing by the mo- 
tion; but however if you can find an inſtance of its having been 
done, you may move it again. 


 Moravia's Caſe. 


| jud 
court of the borough of the Deviſes in Wilts for a miſdemea- f an ifo 


nour in their office, in unduly diſcharging a debtor out of their court for miſ- 
Wes. , behaviour, 


Or an atclication for an 1 againſt the Judges of the Information 


Lord Hardwicke faid ſuch a miſdemeanour may be puniſhed by 
information, and alſo by attachment, being conſidered as a con- 
tempt of this court, which has a general ſuperintendency over all 
inferior juriſdictions. 


But! in this caſe the affidavits were not ſufficient, and ſo no rule 
was made, 


Ratcliff and Burton. 


JopowenT was given in the Common Pleas ad Ratclyff Where judg- 


the now plaintiff in error, and another defendant; on which wage yl 


judgment Ratchf alone has brought a writ of error. And not bring a 
. Par fer writ of error, 


nor can ſuch 
writ be a- 
mended. 

& | 


Dean and Chapter of Carliſle, and 1 Roll. Abr. 753. let. 


which was exactly this caſe. Judgment given againſt two, and-a 


muſt be quaſhed; and 1 am not at all ſatisfied that by the act of 
of 5 Geo. 1, we can amend it; the way is if one e will oo 
d 


Trigiy 5 Term 1 8 Teo _ 


Parker moved to quaſh the writ of error, for that as Fa * 
ment was againſt two, this writ of error cannot be brought by one 
of them only; and for that he cited a caſe of Brewſter and Turner, 
Stra. 233. Atichaelmas 6 Geo, 1, and Cooper and Ginger, Stra. 606. 

8 Med. 305. 2 R. Raym. 1403. Aae, 11 Geo. 1. and now 


Taylor to ſhew cauſe ſays, That the writ of error is amendable 
under the „at. 5 Geo. 1, c. 13. which ſays, That all writs of errot 
« wherein there ſhall be any variance from the original record, or 
% other defect, may and ſhall be amended and made agreeable 
* ſuch record, by the reſpective courts where ſuch writs of er r. 
* ſhall be returnable*. Or however the record being removed 

here, ſhall remain here, and we may have a writ of error coram Vos, 
bis, refiden'.. Telv. 6. Lord Cromwell and Andrews, . Go. . 5. 


So likewiſe = caſe cited by Mr. Parker of Cooper 10 Ginger. 


Wit of error brought by one only, and there though 1 court A 
quathed. the writ, yet they held the record was removed, 0 5 
allowed a writ of. error coram vobis. 


Parker does not Aiſpute but à writ of error coram a7 82000 
lie, if tbere were proper parties, but the court cannot proceed with- 
out proper parties, becauſe the damages muſt be joint. 


2 4 1 


Lord Hardwicke : It cannot be N but this writ of error 


, proſecute a writ of error, for the other to proceed by ſummons 
ſeverance... I ſhould think that as the act ſays, not only variance 
from the record, but other defects, may be amended; we might 
upon thoſe words amend any defect in form; but the fault i in this 
caſe" is ſubſtance; for it is want of parties. The party who brings 
a writ.of error has a right to a Sci. fac. ad audiend error'; and how 
can we at the ſingle inſtance of one of the defendants bring a party 
into the cauſc ? 


"= Suppoſe we ſhould think fit to reverſe this an can 
we reverſe it in favour of a party that is not before the court? 


Probyn : If; you can bring the other defendant to be joined in this 
writ of error, why it may ſubject him to a penalty of coſts, though 
Ke 1 is now folly ſatisfied what 1 1s the judgment below. | 


"Les This would be to force a man to join in a a ſuit nolens wolens.. 
Per 
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Fo Gur, The writ of error muſt be quaſhed, and by the ſtar. 
48.5 Ann. c. 16. for amendment it muſt be with coſts for the 
defendant in error. 


Ane Stacey and Sutton. 
Ik)!be Same and— 


DE NNISON: Plaintiff recovered ſome lands in ejectment, and several ac- 
has brought ſeveral actions againſt the ſeveral defendants, who tions of treſ- 
are occupiers of ſmall parcels thereof and are ſome little ſums in ar- kg — 
rear; he has brought ſeveral actions of treſpaſs for the meſne profits; may be joined 
and Denniſon for the defendants moves theſe actions may be conſoli- abs decla- 


1 


The court refuſed to do it, and ſaid they could not oblige the Aliter actions 
plaintiff to join them. But if ſeveral actions of treſpaſs be brought 1 
for one and the ſame cauſe againſt the ſame defendant, the court will 

order the plaintiff to join all his actions into one, if it may be done 


conveniently, Style Pract. Reg. tit. Treſpaſs. 
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Vaughan and Norris. 


PT 
2. — 


r 
8 
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ACTION of debt in the Common Pleas upon a replevin Debt on a te- 
bond: the condition whereof was to appear in the county Plevin bon d. 
court, and then and there to proſecute with effect; and breach aſ- What is pro- 
ſigned, that he did not proſecute with effect; defendant pleaded that ng with 
he did then and there proſecute with effect; plaintiff replied that the 
preſent defendant removed the cauſe by recordari into the Common 
leas, and was there nonſuited : defendant demurred to the replica- 
tion, and judgment was given for plaintiff; and thereupon a writ of 
error 1s brought into this court. 


— 2 n . 
"> - 2 PA 8 a 
- wy - 
5 8 - - * 22 = x 
. br — * - % 2 . +. he od 
\ — * — * 2 


— — 


— hs 5 , — * q Fs 
* + I 


-c 
* 8 
A 


— — a =. 


- 7 = "INS 1 
A - 
da 22 IS 

o 


2 8 — eg 4 3 
S 
1 2. —— ÿ K — 


9 — 
- — 4 2 LES. 


— «c 2 that 


Page: I think the replication is well enough, for the bond is 
broken, for the defendant was thereby bound to proſecute that cauſe 
with effect; beſides he was to indemnify the ſheriff, and the removal 
of the cauſe and nonſuit thereupon is a damnification of the ſherift 
beſides the words, then and there, relate to his appearing, and he 
is bound to proſecute with effect afterwards, 


Lee: The then and there relates to ſo much proſecution as ſhould 


be in the county court, but does not reſtrain it. Judgment affirmed. 
Nn Edgar 
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Praftice. - 0 the Maſter's report as to the regularity of a judgment it ap- 
| 1 peared that the defendant was ſerved with a copy of proceſs, 
but did not ſee the original proceſs though he demanded it, and 
therefore took no notice, but let plaintiff fign his judgment. It ap- 
eared likewiſe that the writ was returnable in Eaſter term, and 
plaintiff filed common bail as of Trinity term, and fo figned judg- 
ment in Mzichaehnas term. | 2407 


Per Cur': The ſervice of the writ was bad, but that is cured by 
- -_ defendant's letting judgment go, though he knew it; but the irre- 
0 gularity of filing the bail remains; for when a writ is returnable in 
N one term, if bail is not filed of that term, but of a ſubſequent term, 
the cauſe is out of court; and for this irregularity the judgment 
muſt be ſet aſide. 7 e Ee 
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Valentine and Fawcet. 


2 Stra. 1021. RE SPASS; the defendants are overſeers of the poor, and 
the treſpaſs complained of was diſtraining a ſilver ſpoon for 
a poor rate, and a verdict given for the defendants; and the Ch. 
Jjuſtice has certified that the matter complained of was a fact done 
Where da. in execution of their office; and laſt term Kertleby moves for leave 
mages given , 
© 2 perſon to enter a ſuggeſtion to that pee? on the roll, in order to have a 
ſucd foran a writ of enquiry of damages; he moves upon the fat. 43 Eliz. c. 2. 
execution of . 19. which enacts, That on ſuits brought againſt the overſcers 
his office, how ** On ſuch diſtreſs, after ſuch iſſue tried for the defendant or nonſuit 
TTY e for the plaintiff after appearance, the ſame defendant to recover 
'xecovered. treble damages, by reaſon of his wrongful vexation in that behalf, 
* with his coſts alſo in that part ſuſtained ; and that to be aſſeſſed 
* by the ſame jury, or writ to enquire of the damages, as the ſame 


© ſhall require“. 


* 
* 


But fee a cafe Lord Hardwicke : I do not remember any caſe upon this act of 
on this act in parliament. The penning of this clauſe is very different from thoſe 


Yelverton 13 . | a j 
5 clauſes in the ſtatutes of James the 1/7; for thoſe ſtatutes give no da 


. Salter, mages, but only coſts, ſo that if the Judge certifies, there is no 
where one of | 

the points determined was that the damages ought to be aſſeſſed by jury, and trebled by the court, and that 
the court thereupon may give coſts de incremento, for no evidence for coſts can properly be given to the 
zury, theſe depending on the uſage of the court where the ſuit is. The ſame caſe in Noy. q 
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need of a ſuggeſtion, but only where the Judge omits certifying, or 
where judgment goes by default ; but here this ſtatute expreſly gives 
the defendant damages, and if theſe are to be ſettled by the writ of 
enquiry, that writ ought to iſſue from the record, and for that pur- 
poſe I ſhould think there ought to be a ſuggeſtion entered. 


et The court then made a rule for plaintiff to ſhew cauſe why ſuch 
a ſuggeſtion ſhould not be entered ; and now this term 
* * a 


I for plaintiff comes to ſhew cauſe. 


They cannot ſhew one caſe where the jury at the trial might have Where when 
aſſeſſed damages and did not, that the court have after allowed a damages are 


ſuggeſtion in order for a writ of enquiry, On the contrary in 1 Roll. 
Rep., 272, Brampton v. 

ie adde this ſtatute the plaintiff was nonſuited, and the Judge 
certified, and on a motion for a writ of enquiry of damages for the 
treble damages, Juſtice Dodderidge ſaid, that the words in the ſta- 
tate, as the ſame ſhall require, are to be underſtood, that it ſhall be 
tried by the writ of enquiry in ſuch caſes as it ought to be by law, 
ſcilt. on diſcontinuance or demurrer, for the words of the ſtatute 
imply ſo much, and by law when a jury ought to find ſomething 
and does not, that cannot be ſupplied by writ of enquiry, becauſe 
then the party would be ouſted of his attaint ; but ſays the book, 
J allow, in the caſe at bar the enquiry was granted, per Cur”; For 
the plaintiff being nonſuit, the jury could not have aſſeſſed dama- 
ges, and 1 allow alſo that it has been done in nonſuits and upon diſ- 


continuances. 


Bootle with him; This caſe, is within the reaſon of the caſe of 
Sheape againft Culpepper, 1 Lev. 255. in replevin. On iflue of on 
conceſſit, the jury enquired of the value of the cattle, but did not 
enquire what rent was arrear, and therefore the court was moved 
upon the fat. of 17 Car. 2. c. 7. to have it ſupplied by writ of en- 
quiry, which ſtatute ſays, That if the plaintiff ſhall be nonſuit 
< after iſſue joined, or the verdict go againſt him, the jurors im- 
* panelled or returned to enquire of ſuch iſſue ſhall at the prayer 
* of the defendant enquire concerning the ſum of the arrears and 
*/the value of the goods or cattle diſtrained””, But the court refuſed. 
it. It is alſo within the reaſon of the caſe of Achman and Row, 
2 Ro. Abr. where it is held that conſequential damages not being 


aſſeſſed by the jury cannot be ſupplied by writ of enquiry. 


Kettleby in reply cites a cafe in point, which is in Cartbew 362, 
Herbert and Waters, where in treſpaſs the defendants juſtified under 
this ſtatute, and at the trial plaintiff was nonſuit, and a writ of en- 


I quiry 


not aſſeſſed by 
; | a jury that 
in treſpaſs where the defendant ju- 9miſſion can 
be ſupplied 
by a writ of 
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quiry afterwards awarded; and there the court made this diſtinction, 
that where the matter omitted to be enquired by the principal iſſue 
is ſuch as goes to the very point of the iſſue, and upon which if it 
is found by the jury an attaint will lie againſt them by the party if 
they have given a falſe verdict; there ſuch matter cannot be ſupplied 


by writ of inquiry, becauſe thereby the plaintiff may loſe his action 


of attaint, which will not lie upon an inqueſt of office. But where 
it doth not go to the point in iſſue, or neceſſary conſequence thereof, 
but are things merely collateral, ſuch as the damages in that caſe, 
and the four uſual enquiries on a guare impedit, ſuch may be ſup. 
plied by a ſubſequent writ of enquiry without damage to the party, 
becauſe if the ſame had been inquired into by the principal jury, it 
would have been (as to thoſe particulars) no more than an inqueſt of 
office, upon which an attaint will not lie. The ſame caſe is alſo in 


\ Salk. 205. and 5 Mod. 118. 


Lord Hardwicke : I do not find any caſe cited directly in point, 
ſo that we muſt give our opinion according to the reaſon of the law, 
and to do juſtice in this particular caſe, according to the directions 
of the act of parliament ; and I think we may, and ought by the 
act, to grant a writ of enquiry in this caſe: the words of the act are 
ſufficient to take in this caſe, vis, The direction that the damages 
be aſſigned by the ſame jury, or writ to enquire of the damages as 
the caſe ſhall require. And if the words of the act of parliament 
are large enough, the next queſtion is, whether this cafe falls within 
the reaſon of the law, for that is the beſt rule to go by in extending 
acts of parliament, and I take it upon Cheney's caſe in 10 Coke, 
That when the omiſſion by the jury in their finding is for ſomething 
for which an attaint would lie, that ſuch a finding would have been 
part of their office, and could not be ſupplied afterwards ; but when 


a direction is ſuperadded by an act of parliament for their finding 


ſome collateral matter, what they do therein is but as inqueſt of 
office; they are not ſworn to inquire of it, nor does an attaint lie 
againſt them for falſe finding; and this is the law in the inſtances 


put of quare impedits. | 


But it was endeavoured to diſtinguiſh this caſe from thoſe 
where nonſuits only have been, this being after a verdict given, for 
it was ſaid that on a nonſuit, plaintiff being out of court the jury 
could not go on to enquire of damages, and therefore ſuch ſuppletory 
enquiry of damages is allowed in that caſe out of abſolute neceſſity. 
But I-take it the principal jury might go on to enquire of damages 
even upon a nonſuit, ſo that I ſee no difference between the two 
caſes ; nor did the Judges in the caſe in Carthew found their opinion 
on any ſuch difference, but only whether it were a finding for 
which an attaint lay or not. 


The 
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The only caſe which ſeems to be againſt me is, that in 1 Lev. 
agg. but poſſibly there the court might ground themſelves upon the 

articular “ penning of the ſtatute which reſtrains the finding the * And ſo they 
arteats to the principal jury; but here the words of this act leave it dd 3 as 
to che diſcretion of the court, according as the juſtice of the caſe ue report of 
may require; and I think in this caſe it is juſtice to award an en- that caſe in 
qui y, and to let a ſuggeſtion be entered on the roll for that purpoſe. ' Lev. 253. 
1631090 | 


4! 
Teer: Though no caſe has been cited in point, yet I think Lord | [ 
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Hol s reaſoning in the caſe of Herbert and Waters in Carthew, go- 
verns in the preſent caſe; and the only proper anſwer to tliat, would 
be to ſhew that this ſtatute reſtrains the enquiry to be by the prin- 
zipabijory ; for if it does not it is highly ceaſonable that the court 
thould ſupply that omiſſion. | aon 


Per tot' cur, Rule abſolute. 
aiot mv 
«tit 54113 1 
nen . | 
0 od so, Southouſe and Allen. 
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* PON an affidavit that ſeveral ſums were paid between the 
0 firſt day of laſt term, and the day of the term wherein the 
latitat in this cauſe was ſued out; 


4 - " 27 
Neal 


FN Kettheby moved that the plaintiff might enter a ſpecial memoran- 


Wilen . 


And now Agar for plaintiff comes to ſhew cauſe. 


8 
| —_— . . — IX" 
A * a * 4 Ne 
* — = == 
ju ”— —— — pe 
* * — 


— 8 — 
* 8 a we $0. RCSL 

« > FP LY — 2 — go 
CY a 

—U— —  —  —— — O'S 


; e NK 


Lord Hardwicke gone off the bench. 
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Ai Probyn: There ought to be a ſpecial memorandum, and it ſhould 
be on the day of ſuing out of the writ, which is the dies exbibitionis 


Sillæ. 


Tee of a different opinion, that the memorandum ſhould be of 
the day on which the writ is returnable, for the bill cannot be filed 
zill bail is put in, which cannot be till the return of the writ ; and 
cited 1 Ventris 135. 2 Lev. 13. 


| To which the court agreed, and accordingly the rule was; that the 
orandum ſhould be as of the day of the return of the writ. 
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The opinion of the court. 

2 Stra. 1020, 1 ORD Hardwicbe: This is a writ of error from a judgment 

3 given in the Common Pleas, in a feigned action, wherein the 

Firzgib. -o. Plaintiff declared upon a calloquium concerning the will of V. Mandy; 

pl. 2. the firſt count whereof . lays that the defendant avers that the teſtator 

deviſed ſeveral houſes and ground rents mentioned in his will to 

ſeveral perſons; and that plaintiff avers he did not deviſe ſaid ground 

rents by his will. The ſecond count is, that defendant avers the 

teſtator deviſed the reverſions of ſaid houſes between, Sarah, Eliza- 

beth, Henry, &c. Sons and daughters of ſaid teſtator; and that 

; plaintiff avers he did not deviſe ſaid reverfions ; and thereupon two 

| iſſues were joined: firſt iſſue is, Whether teſtator did deviſe ſaid 
rents in manner as alledged by the defendant. 


Second iſſue, Whether the reverſions were ſo deviſed. 


Theſe iſſues were tried at Nj prius before the late Lord King, 
and on the firſt the jury gave a general verdict for defendant; on the 
ſecond they found a ſpecial verdict to this effect, viz. They find 
that before the teſtator had any thing in the premiſſes, vis. in the 
year 1688. A. B. and C. were ſeiſed in fee of Red Lyon field, and 
did demiſe part of ſaid field to one Baker for 50 years at a pepper 
corn for the firſt year, and 291. per ann. for the remainder of the 
term; that they demiſed another part of the ſaid field to one Haare, 
and another part to one Chamberlaine; that the ſaid leſſees entered; 
and that afterwards Chamberlaine made an under-leaſe of his premiſ- 
ſes to one Williams; that afterwards, viz, in the year 1691. the 
ſaid leſſors being ſeiſed of the reverſion in fee, did by leaſe and re- 
leaſe convey the reverſion of Chamberlain's premiſſes unto him ſaid 
Chamberlain, and that Chamberlain conveyed ſaid reverſion to the te- 
ſtator ; that afterwards, viz. in 1692. the ſaid leſſors did by bargain 
and ſale inrolled, - convey the reverſion of Heare and Baker's premiſ- 
ſes to ſaid teſtator, and ſo he became ſeiſed in fee of all the rever- 
« ion; and being ſo ſeiſed he made his will; which the jury find 27 
hec verba, the moſt material parts whereof are theſe ; he begins his 
will thus, in reſpect of my worldly eſtate, I diſpoſe thereof as fol- 
| lows; then he gives ſeveral deviſes to his children, in all of which 
there are parts of his real and of his perſonal eſtate alſo comprized; 
he deviſes to his daughter Sarab to her and her heirs for ever 6/, per 
ann. being part of the 290. ground rent in or near Red Lyon Square; 
PETS?» "6 . to 
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to his daughter Elizabeth J. other part thereof; to his ſon Henry 
I other part thereof; to his fon Benjamin —— 1. other part 
thereof, to his ſon Danieli /. other part thereof; to his daugh- 
ter Mary 7 l. per ann. the remaining part of the ground rent in 
or near Red Lyon Square ; Item, Says the will, To my undutiful 


ſon Ventris, in hopes he may reform, 5. per ann. on the million 


bank tickets; and if any of my children die before any of their lega- 
cies become payable, the ſame to be divided between all the reſt, 
except my undutiful ſon Ventris, he being to have no more than 
what I have before given him, unleſs all my children ſhould die 
and he only be living ; and gives his wife the reſidue, and makes 
her executrix; ſo that the reſidue compriſes only his perſonal eſtate. 
They find that the teſtator died and left four ſons, the ſaid Ventris 
being his ſon and heir, and three daughters; that the ſaid ground 
having been ſince built 1 is now worth 2691. per ann. but whe- 
ther the reverſions were deviſed by the ſaid will in manner as defen- 
dant is ſaid to aver, they refer to the court. 


The court of Common Pleas upon this verdict gave judgment for 
the defendant, and plaintiff has brought his writ of error, and aſ- 
ſigned the general error. 


The only queſtion in this caſe is, that which is referred to the 
court by the jury, and that, as has been rightly ſaid, depends on 
two conſiderations; firſt, Whether it was the teſtator's intention to 
deviſe theſe reverſions. Secondly, Whether ſuch intention may by 
law have any effect. 


And we are all of opinion that the judgment given by the Com- 
mon Pleas was well given. 


As to the teſtator's intention, nothing can be plainer; the in- 
troduction of the will declares he deſigned to diſpoſe of all his eſtate; 
and ſuch general clauſes have been often allowed as propet to ex- 
pound the particular deviſes, and though they cannot of themſelves 
diſinherit the heir at law without plain words, yet they ſerve very 
well to explain the teſtator's intention; the teſtator in this will often 
ſhews his averſion to his eldeſt ſon, and only admits to take at all 
in caſe all his other children ſhould die in his life-time ; I admit that 
negative words in a will, ſuch as my heir at law ſhall have nothing, 
and no deviſe of the land over to any other, will not diſinherit him, 
but the law will caſt the deſcent on him; but that is not the caſe 
here, for the very queſtion here is on the conſtruction of a deviſe ; 
and in ſuch caſes prohibitory clauſes have always been allowed to 
explain the teſtator's intention; ſo in Skinner 195. 3 Med. 45. 
the deviſe was thus; I hear that John Reeves is inquiring after my 


death; but I am reſolved to give him nothing but what his father 
hath 
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4 — bath given kim by will. I give 110 my eſtate to fr wife, Er. The | 
= court held that a fee paſſed to the wiſe, relying off the Tic . 
$ teftioh appearing by that clauſe that Jobn Revver ſhould 0 . 
| and that therefore he'could take nothing by that will. 
7. c. 3. and Bro. Abr. Deviſe 54. deviſe that J. S wel h 155 
land in D. after the death of his wife, held a dvi for Ne to the 
wife by implication; which has been held * lawrever cop and 
is fo affirined i in Vaughan 263. 
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As to the ſertnd conſideration ; ; there is 0 ny of expreſſion 
in the ſeveral deviſes, but they ate all of them deviſes of of 
ab ground rents, and the difference in the expreſhion. | is immate J. 


Te was ſaid that the deviſes can extend only to the rs in 
es and that the teftator might deviſe the rents without the re- 
verſion. : g 0 
as But we are all of opinion, that the will being taken FOR 
\ þ words will comptiſe the reverſion, for it is unpatural, 10 Per" 

þ | bY ended to lerer them; and all the deviſes are in tee. 1 
1 10 


Ry ut to get off, it has been endeavoured to be chez deviſes in 
two ways, as deviſes of a rent-charge, the quantum thereof to be 
the apportionment of the ground rent; but it is a'very forced con- 
ſtruction to fay it is a creation of a rent, or at leaſt it is more forced 
than to conſtrue. it a deviſe of the teverſion. The other. Way was 
to conſider the heir at law a truſtee, and compellable in equity to 
renew. the leaſes, and reſerve at leaſt 298. per ann. for the deviſees; 
but even that makes an equitable intereſt in the reverſion to paſs 
to the deviſees, vi. a truſt ; and if any intereſt paſſes, why ſhould 
it not. be what is moſt plain and obvious; and beſides 5 rents to 
be reſerved upon ſuch new leaſes, would not be the ſpecifick. ground 
rents deviſed by the will, fo that the words of the will can only be 
ſatisfied by this conſtruction that we are making; ſo in the caſe of 
Kerry and Derrick, which is in Moore 771. and Cro. Jac. 104. a 
deviſe of 10 J. per ann. in Surry, or of the rents in D. as it is in 
Cro. was held to paſs the reverſion; it is indeed ſaid in Moore; that 
the defendant was adviſed to bring a writ of error, but that does 
not at all weaken the caſe with me, for I imagine a writ of error 
was brought and judgment affirmed ; for in Cro. Fac. it is reported 
© Bat quere 28 a caſe in the * King's Bench, whereas Moore reports it as in the 
my edition of COMMON Pleas ; and the reaſoning of the court as it is in Crs. holds 
Croke it is ſtrongly in this caſe, ſo as in Cro. it is ſaid that is actual form for 


intitled in 
Communi Banco in the top of the leaf; and the very next caſe before it is a caſe in the Common Pleas, for 


the names of the Judges of that court are but to the opinion given, and ſo is the next but one wah it, for 
there the prothonctaries are mentioned. | 
people 
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. ple to name their land by thek rents, we may ſay here, thine it 


1s a common thing for people to mean their inheritance when 
ſpeak of their ground rents; and wille muſt be underſtood accord- 
ing to the common form of expreſſion. Ouen 30. So judgment 
muſt be affirmed. 8 o 


4 Gillam and Stirrup. 


Els comes before the court, upon a point reſerved at N 


prius; to an action of debt upon a bond the defendant pleaded 
according to the late at of 2 Geo. 2. c. 20. which was an act for 
relief of inſolvent debtors; that the ſaid debt was due before the 
firſt. day of February 1728. and that he was beyond the ſeas in fo- 
reign parts, a fugitive for debt, and that he was a perſon enabled 
to return, and that he did return and ſurrender himſelf, . and was 
duly diſcharged: according to the ſaid act; plaintiff replied that he 
was not duly diſcharged, and put himſelf on. the country; defendant 
' rejoins-and. plaintiff does the ſame; and the evidence produced by 
the defendant was only the duplicate of his diſcharge by.the quarter- 
ſeſſions; and ſo the queſtion, Whether that be ſufficient evidence to 
maintain his plea. | 
Marſh for defendant; the ſeſſions have certainly by the act a power 
to diſcharge, and they are a court of record, and conſequently their 
acts ought to be credited, ſince credit is given to thoſe which are 
of courts of record, as in Clewes and Bathurſt,. 2 Stra. 96 1. which was, 


A ſentence of divorce was allowed as evidence that plaintiff was 
not his wife; ſo in Da Coſta & Villa reall, 2 Stra. 96 t. which was 
at Guilaball before Lord Hardwicke after Hil. term 1733. a ſentence 
of the ſpiritual court declaring there was no contract of marriage 
ſubſiſting, was allowed as evidence. 


Denniſon for. plaintiff; The firſt act for relief of inſolvent debtors 
Was the 22 & 23 Car. 2. c. 20. which was a little explained by the 
30 C. 2. c. 4. and from that time to the 2 & 3 Anx. c. 16. no pro- 
viſion was made for the debtors pleading any ſpecial plea.; and after 


that act, as appears by the caſe of Turner and Beale, Paſ. 5 Ann. 


in 2 Salk..521. it was not ſufficient for the debtor to plead, that he 
Was a priſoner and duly diſcharged, but it was held that he ought to 
ſhew his qualifications, and that he is within the benefit of the act, 
for that the plaintiff ought to have opportunity of traverſing any 
Particular fact; and ſo it ſtood till the 10 Ann. c. 20. which is the 
fir ſt. act that allows the debtor to plead a general plea; but even that 
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allows the Uatiff to lay his lanes on any particular 1 
of the defendant; the defendant was always ohliged to de 
fact, viz. That he was a ptiſoner at the time preſerihed 1 the act; 
and that even after it was made part of the debtor's oath; for. it 
was not part of his oath till 2 W. & M. c. 15. The duplicate. ;was, 
firſt given by the fat. 30 Car. 2. c. 2. and the only intention of that 
ſeems to be, to let the dane free his perſon upon common bail; 
the form of the duplicate is not ſettled by any of the acts, but it 
is no. more than a certificate of his diſcharge ; and before a general 
plea was allowed to the defendant, it uſed to be ſet ou op, the end 
of the plea with a prefert, as in Levinz's Ent. 65. and Chſt's Entr, 
1 88. but the matters contained therein were not traverſable, 3 Lev. 
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199; 151. ſo chat it would not aid a defect in the and it would | 
be evidence of no other fact, but of the act of t © joerg. for x. 
be was not properly qualified to be diſcharged, though 


diſcharged as to the juſtices, yet would he not be ang = 
Their certificate is evidence only of his being qualified. according 
the act of parliamept, and the juſtices are bound thereby to „ Ai 
charge him, thodgh the facts fworn to ſhould be falſe, but the cre- 
ditor is not bound by the words of the 20, and W Kea ar- 
tificate alone cannot | ind him, 8 NILES 
Lord Hardiwicke : The * te is, hats * duplicate 
in this caſe be a ſufficient evidence to prove the plea, and that de- 
perids' on what is compriſed in the replication, , viz. Whether that 
muſt relate to all the matters pleaded ſo as to take i in all the qua- 
lifications; or whether it ſhould: relate only to the particular! fack of 
the diſcharge; if the replication is to be underſtood to have put 
all the facts in iſſue, then I ſhould think it would not be. ſufficient 
evidence, becauſe a copy of the act of the juſtices cannot be evi- 
dence of their juriſdiction; but if the xeplication relates only to the 
fact of the diſcharge, then this duplicate is ſufficient evidence. for 
he defendant ; whether it ſhall relate to one or the other depends 
on the words of the act, which are that the defendant may plead 
that the debt was due before Se. and that he was be- 
' yond the ſeas, Cc. and was duly diſcharged, without' pleading | any 
matter ſpecially ; ; whereto the plaintiff may reply generally, and 
deny the matters pleaded as aforeſaid ; or reply any other matter or 
thing, which may ſhew the defendant not to be. intitled to ow 
. nefit of the act; now here the defendaht has pleaded, a p lar 
qualifications, and that he was duly diſcharged according to the aft 
and replication is that he was not duly diſcharged ; then the qu 
ſtion will be what is the meaning of thoſe words in the act, that 158 
plaintiff may reply generally, and deny the matters pleaded; for 
there is no form ſet down of ſuch general replication, as there is in 
the ſtatute of bankrupts a general plea; I ſay the queſtion, is, włe- 
ther the act impowers the plaintiff to reply in a particular wine 
2 all 


Trigity Tes enm 8 Gen 21 
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SG — one of the fats pleaded, for the words; deny. 
thealliters aforeſaid; ſeem to import it, and I have ſeen pleadings, 
in that Wunnerg but then a further - queſtion remains, . what is the 
— 4. -this replication as here pleaded, and how many facts are 
Allie by it; and I think to court muſt take it as a ſpecial 
Lt dod on the fact of the diſcharge ;- for to make the words, 
duly difſchatged, in the defendant's plea, to take in all the qualifi- 
eatios, i making all the particulars before ſet out in the plea to be 
nugatory'; and this conſtruction that I would put on the replication 
is' aprocable to the rule of law in other caſes, as in uo warranto 
aguifiſt one for exerciſing the office of in a corporation, if the 
defendant ſhould plead and ſhew the particular conſtitution of the 
e ee as that a court was to be held, &c. and many other 
s; and then ſay that on ſuch a day he was duly elected per 
Vofbm mimierum ; ab. the replication ſhould be that he was not ſo 
duſy elected; 1reckon the only proof requiſite on ſuch an iſſue would 
de to ſhew he was duly elected, and that he need not ſhew the char- 
. ret, Sc. or prove the other particulars in the plea: and this is the 
fair way: of conſtruing it, for as the plaintiff has liberty by the act to 
take Teveral diſtinct los, he ought not to be loved, to involte 
them all in one general iſſue. ft. 


Derr It was determined here in the Queen's time in the caſe of 
: Pater and Whitrell on the ſtatute of the —— year of her reign, 
that the duplicate was not concluſive evidence of his being a priſoner 
in gas; but that that fact might be examined into notwithſtanding, 
and the eertifcate was conſidered only as evidence of it prima facie, 
and ſo I think here that prima facie it is evidence of a du diſcharge 
unleſs dane be ſhe wn to the contrary 


p 


412 Per Cur”: Plaintiff is nonfaii; and treble cofts 1 to the 
defendant according to the act. | 


209qob 1441 
REES : 1 
8 N. BET iv q 5 


The King verſus The Mayor, Aldermen and Acta 
of the town of Shrewſbury. 


10 13118101 


PON a mandamus to the defendants te reſtore C. 18 1737. by 

Eſq; to the office of Alderman of the town of Sprew/ſbury, 4g * 
bey mike this return; they ſet forth their charter, which requires = oft. 
that All the aldermen ſhould be reſident within the town, and ſo Andr. 85, 

-' <6fifihue always, unleſs ſome contagious diſtemper was in the town, ber 
and that the next ſenior alderman thould always be from time to WK 
ume elected mayor: then they ſet out that Xinaſton was duly elected mY where a 


and ſworn an alderman, but had abſented amfelf from the ſaid mo 5 
een en 
| 5 town 


Do. 
, 
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one Floyd was mayor of the ſaid town, and in his mayoralty a. court 
of woas duly aſſembled; and it appearing to that court, that 
the faid Kinaſion was not abiding i in the ſaid town, therefore the 
mayor, c. adjudged that: he ſhould be amoved from his office of 
alderman, and that accordingly he was duly amoved from his ſaid 
. ; and therefore they cannot reſtore him, &c. 


Huch took ſeveral traverſes to this return. | 
"6 He traverſes his being in places remote wink unknown. 


2dh,- He traverſes the averment of no contagious diſtemper being 
n 


Zah, He traverſes that Floyd was mayor. 


_ -4tbly, He erke chat the nad court of was duly aflem- 
bled. ee If 


5thly, He traverſes that be was duly amoved from his office of 
alderman. | 


156 the defendants Joined Hue upon every one of theſe traverſes, 
and the jury upon the firſt ãſſue find a verdi for the defendants, fo 
likewiſe as to the -fecond-iflue; but upon all the other iſſues chey 
find a ſpecial verdict. 


Third ãſſue: They find the- charter as ſet out in the return, and 
they find that ĩt was further ordained by the charter, that if a perſon 
elected mayor ſhould die, or refuſe the office before taking the oath, 
that the like election ſhould be immediately made; or if he ſhould 
die, or be removed, after elected and ſworn, and within the year, 

„that the aldermen, Sc. : ſhould chooſe the. -next: ſenior. alderman.; 
and further that it was-ordained by the«.charter, that for the due 
and impartial election of a mayor the ſenior alderman who had not 
been mayor ſhould be choſen- mayor, and if ſuch ſenior alderman 
ſo elected ſhould refuſe, then the ſenior next in order after the al- 
derman refuſing ſhould be elected. They find that Kinaſten on the 
25th of Auguſt 1732. was the next ſenior alderman who had not 
been mayor, but that he did. not then nor had reſided in his per- 
ſon, or with his family, in the town for three years before; that 
«Flcyd was the next ſenior alderman to Kinaſlon, and that he way in 
fa elected mayor in that year, but that Kinaſton was at that time 
denior alderman, and that F/oxd took the mayor's oath, and was ad- 
. mitted 


eh fob the ſpace of three years = refided i in places remote and un. un- 
known; and that there was no- contagious diſtemper there: that 
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mitted· into the office, and exerciſed the office for a year without 
inert ion, hut ether Neyd was mayor at that time of Kina/ton's 
amotion they fone 0 the court. 

4911109-65 n | 

Fourth ive: They find that Floyd being mayor, an aſſembly was 
held te do the buſineſs of the corporation, but that one Mr. Corbet 
an aldet man of the ſaid town, and having then a houſe and family 
in the town, was not preſent at the ſaid aſſembly, nor was ſum- 
moned to be there, though the mayor had given the uſual and ge- 
neral orders, that the aldermen ſhould be ſummoned, nor did the 
ſummoning officer fummon him, or endeavour to ſummon him, 
he being informed, and believing him to be out of the ſummons, and 
accordingly retarned. him to be out of ſummons according to the 
method uſed of returning perſons that were abſent and out of ſum- 
mons, but whether the ſaid court was duly aſſembled they refer, &c. 


Fifth iſſue: They find that the ſaid aſſembly did in fact adjudge 
Kinaſten to be removed from his office of alderman, but whether 
he was EY duly amoved they refer to the court, Sc. 


ES. 
m *t6 l 


This cauſe was argued laſt term by —— for Mr. Kina/ion, 
and by Hollings for the town of Shrewſbury ; and again this term by 
Bootle for Mr. Kinaſton, and by Parker for Shrewſbury, And three 
queſtions were made; 1{t queſtion, Whether Floyd was lawfully 
| Choſen a meyers or whether he was only mayor de facto. 


5 20% * 1 he was only mayor de fago, whether he had power to 
ſnazmon the aſſembly mentioned in the ſpecial verdict, and whether 
he might preſide there and do buſineſs and amove Kinaſton from his 
office, 


»-3dly, Sprofing he might, whether the aſſembly was a legal aſ- 
fembly, all the members not having been ſummoned, 


As to the 1ſt aveſtion, Kinaſten's counſel argued, that Flo 4 was 
not a legal mayor, becauſe he was not ſenior alderman when elected, 
as the charter directs; and that Kinaſton's non- reſidence could be no 
okjection to his being choſen, unleſs the charter had directed that he 
ſhould be ſworn immediately on his election, or that the charter or 
he law required a mayor to be always preſent when elected. 


As. to the 2d queſtion, They admitted that acts done by officers 
** Fado, for the benefit of ſtrangers, gre generally valid, becauſe 
ſtrangers cannot look into their conſtitution; and ſo admitted the 
eaſes for that purpoſe of Leake qui tam and Howell, Cro. Eliz. 533, 
1 ſs, _ b. Popham 71. Dillon and Freame, and 2 Lev. 184. 


Q q Hipſiay 
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Hipſley and Tuck ; and ſuch acts in general as are neceſſary for car. 
rying on the buſineſs of the corpotation, which neceſſary acts are 
ſuch as the officers are compellable to do, or ſuch as ought in juſtice 
and right to be done. But that acts done for the benefit of the 
corporation doubtful whether good or not, and acts done merely 
for their own benefit, are void; but none of thoſe are the caſe here; 
and admitting officers de facto may admit perſons, which no caſe 
yet has determined, yet it by no means follows that they may diſ- 
place them too. They cited a caſe of The King and Harding, Hil. 
2 Geo. 1, election of a junior counſel for Nottingham by an alderman 
de facto, held not good; The King and The Corporation of Deviſ:s, 
in 4 Geo. 1. This queſtion litigated but not determined ; and the 
caſe of Hicks v. The Borough of Launceſton in Roll. Abr. tit. Corpora- 
tion, let. G. pl. 7. ä | | 


As to the zd queſtion, They ſaid that this aſſembly being not 
held on a charter-day, nor a day uſual by preſcription, all the mem- 
bers ſhould have had notice, which notice, if a general notice, ſhould 
have been publick, and if a private notice, it ſhould have been 
particularly given to all; that was the opinion of the court at the 
trial of the cauſe of Rumble and Norton in 1733. the caſe of The King 
and The Mayor of Lynn Regis in Michaelmas term laſt, where though 
it was returned that one of the members kept himſelf armed, it was 
not allowed a reaſon for not ſummoning him. The caſe of The King 
and The Corporation of Carlifle, Trin. 5 Geo. Held that if one of 
the ſelect number be omitted in the ſummons they cannot act. 


The counſel for the town of Shrewſbury, on the firſt queſtion, 
cited the caſe of The City of Exon verſus G/yde, 4 Med. 36. That 
abſenting himſelf diſqualifies him, and he was therefore removable 
by law, though the charter had given directions for that purpoſe, 
and Kinaſton therefore being incapable Floyd was duly elected; they 
cited Specit's caſe, 5 Co. 58. that ſuch caſes as are ſufficient to de- 
prive an incumbent are ſufficient to refuſe him; and the Jaw is the 
fame in. this caſe. They ſaid further, that the election of F/cyd was 
an act of neceſſity, viz, for continuance of the corporation. 


As to the ſecond queſtion, cited Obrien's cafe, Cro. Jac. 554. 
that all judicial acts done by a biſhop de facto, as admiſſions, in- 
ſtitutions, certificates, and the like, are good. Cro. Eliz. 699. 
Harris and Jays, acts of neceſſity done by them are good; and this 
was a neceſſary act, it being their duty to remove him, 1 Lutw. 
$19. Knight & Ux' verſus The Corporation of Wells ; all judicial and 
miniſterial acts done by one by colour of an election, good; 1 Salk. 
96. Ads done by a ſteward de facto under colour and reputation of 
an authority are good, 


As 
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- As to third queſtion, a caſe was cited from Sir Edward Northey's 
common-place books, 1 Vol. p. 1135. the caſe of Parkinſon and 
Hicks, Hil. 4 V. & M. in this court upon a feigned iſſue to try if 
Hicks was elected ſchool-maſter of Bermingham ſchool ; it appeared 
that there were 13 electors, and a meeting was appointed for the 
election, and only 12 of them ſummoned, and his election was 
held good; the omiſſion of ſummoning the 13th being accident, 
but that if the omiſſion had been by practice their acts would have 
been bad. | 

Lord Hardwicke : The determination of this cauſe will turn on 
a ſingle point, which is a very plain one, vis. the legality of the 
aſſembly in reſpe& of the ſummons; if that had been properly aſ- 
ſembled we ſhould have been obliged to have confidered of the 
other two points, which are matters of very great conſequence ; the 
firſt of them, to the town of Shrewſbury in particular; and the 
other to all the corporations in England. But on the third queſtion 
I think there is no difficulty at all ; it is clear law that where cor- 
porate acts are to be done, not on a charter-day, and by a ſelect 
number, that there muft be a ſummons of every member except 
ſuch as are abſolutely removed from and have deſerted the town ; 
and this has been laid down in great variety of caſes; in Glyde's 
caſe, 4 Mod. 33. and 1 Shower 258. there the queſtion was not as 
to the ſummons of the members that conſtituted the aſſembly, but 
as to a ſummons of the party himſelf that was removed; but in 
both caſes the rule is pretty much the law; and my Lord Holt lays 
it down, that when the party is gone to inhabit out of the town, 
there needs no ſummons, for that is a deſerting. The ſubſequent 
caſes are Hil. 1 Geo. 1. The King and Strangeways; motion for an 
information quo warranto he exerciſed the office of capital burgeſs 
of Bridport, and the queſtion was whether he was duly elected, 
and the caſe was much debated ; and it was expreſly the opinion of 
Lord Parker and the whole court, that when the acts are to be 
done by a ſelect number notice muſt be given of the time of meet- 
ing, and that it is to do ſome corporate a&, though what particular 
act need not be ſpecified ; and in ſuch caſe the agts of a majority 
would bind the whole body, or if all were preſent, though by ac- 
cident and without notice, their acts would be good; but the acts 
of a majority preſent by accident would not be binding. The next 
caſe was that of The King and Corporation of Carliſle, where the 
power of removal was by charter in the mayor and aldermen, and 
the whole body was ſummoned to a general aſſembly, and the 
mayor and aldermen afterwards removed from the reſt of the aſ- 
ſembly, and amoved one Coulter ; and it was held a bad amotion, 
becauſe they were not ſummoned to meet as mayor and aldermen ; 
ſo that point is ſettled, 
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therefore he did his duty, and the ſubſequent default of 'the officer 


as that he was at London, even that would not do, becauſe we can- 


The next queſtion then is, whether here be a _ excuſe for 
not ſummoning Mr. Kynaſlon; the excuſe. is, that the mayor gave the 
uſual and general order for ſummoning all the members, and 


ought not to avoid the acts of the aſſembly; but I don't know how 
any diſtinction can be made between the default of the mayor and 
that of the officer, for the rule that there muſt be an actual ſum- 
mons, and be default where it will, if the perſon who has a right 
to give his vote is not ſummoned the conſequence is the ſame : 
and though the corporation is hereby liable to the officer's neglect, 
yet the inconyenience of that is not ſo great as the incenvenience 
of the other fide would be; for the corporation themſelves may do 
over again, what ſhall be faulty by a negle& of their officer; but 
if it is eſtabliſhed to be good acts, it is an inconvenience irretrieva- 
ble, and open to great colluſion : as to the officer's information and 
belief that Mr. Kyna/ton was out of ſummons, that neither is in it- 
an WS, nor even would it have been admitted as evidence. 


But it was ſaid, that the afferably was regular in what they did, 
becauſe they ought to credit their officer's return, which was that 
Mr. Corbet was out of ſummons; and it is true, that courts of juſ- 
tice are bound to give credit to the returns made by their officers, 
and their officers may be puniſhed for a falſe return ; but the law 
can take no notice of the proceſs and return of this aſſembly; or 
if we could, it is only a return that he was out of ſummons, which 
we cannot underſtand, unleſs it had been more certainly explained, 


not go on what was ſaid by the officer: but on the other ſide, the 
jury bave found that he had a houſe and family in town, which 
makes an end of all excuſes; for, to the purpoſe of ſummons, he 
was thereby reſident; and in all the excuſes that have been alluwed 
to be good, they have been that he ceaſed to be an inhabitant; and 
in this very caſe the reſidence required by the charter, is to reſide 
by himſelf, or his family, and the return made by the defendants 
as to Kinaſton's reſidence, is that he was not reſiding by himſelf or 
his family, ſo that the verdict has ſufficiently found Mr. Corbet to 
be reſident, in finding that he had a houſe and family there; and it 
that were not found it would be ſtill uncertain whether he had de- 
ſerted or not, and in that caſe the court would not allow the re- 
turn, but muſt grant a peremptory mandamus. 


As to the caſe cited from Mr. Northey's common-place book, 
every note of that ſort cannot be relied on: but however that caſe 
either is not law, or comes not up to the preſent caſe, for it don't 
appear to be more than an obiter dictum; and that was the caſe of a 


private charity. 
I | It 
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Wn hever has been held neceſſary, to find a fraud or deſign of not 
ſummoning. 


1 


Tot cur accord', ſo they awarded a peremptory mandamus. 


Reverſed by Lords 1737. as there was no finding of damages 
nor judgment for any. Lib. B. 161. 


Ellis and Mortimer. N 


Fer fac upon an old judgment of the time of V. & M. 


Parker for the defendant, who is the terretenant, moves for leave 
to plead double, viz. payment of the money recovered ; and that 
the defendant in that judgment was not ſeiſed; he cites Sir F. 
Child's caſe, where the Common Pleas allowed the ſame about five 


or ſix years ago. 


Cur', You need not quote caſes, we have gone a great way 
further, Be it ſo. 


The King verſus The Mayor and Burgeſſes of Derby. 


The opinion of the court. 5 


0 RD Hardwicke : This is a mandamus directed to the mayor r 


caſe of the 


and aldermen of Derby, bearing teſte the 14th of June laſt, motion of 


and returnable the firſt return of Trinity term, commanding them to freemen, and 
when a con- 


reſtore Samuel Sadler to be freeman of that borough ; ; to which they 2 


have returned, that this was an antient borough by the name of jaw is neceſ⸗ 


bailiff and burgeſſes ; that by a charter 18 Car. 1. they were to fary. 
have a mayor, and be called by the name of mayor and burgeſſes. 
That the mayor, aldermen and 14. capital burgeſſes arg a common 
council, and may make by-laws, and let the lands and tranſact the 
affairs of the corporation. That the mayor, Sc. in common 
council may from time to time for miſbehaviour diſplace the com- 
mon council-men from their offices, and may amove burgeſſes from 
being freemen. - That Sadler was duly ſworn and admitted a bur- 
geſs, and took oath, which is to be true to the Queen, and to aid 
and aſſiſt the mayor, c. and to be obedient to them in all lawful 


commands, and to obſerve ſuch rules and orders as ſhould be made 
R r by 
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154 III erm 5 Genin | 
OTE by to common couneil for the good government of the Corpora- 


en far as he was able, and to uphold all the liberties thereof, 
That on the 14th of October 1718. the mayor, aldermen 4 


... +... ball of the town, to conſult about the common good of the corpo- 
ration, and being ſo then aſſembled, the ſaid Sadler, and ſeveral 
other perſons, contrary to his: oath, and the duty of Rs office, i in 


ſembled in the ſtreet over againſt the common-hall, to the diſturb. 
> ance of the common council, and did then and there aſſault the 
conſtables appointed to keep the peace, and did then and there aſ- 
fault F. Cockayne, Eſq; an alderman and juſtice of peace of the ſaid 
borough, as he was going to the common hall, and prevented him 
from going to the buſineſs of the corporation, and did terrify, aſ- 
fault and hinder ſeveral other perſons from going to the common 
hall: and though the mayor made proclamation for them to de- 
part, Sadler made a great noiſe and ſhouting, to deter and hinder 
the cryer from making the proclamation, and would not depart, and 
with great ſhouts did hinder the mayor in the bufineſs aforeſaid, 
That Sadler thereupon was ſummoned to appear and ſhew cauſe 
at the next common council why he ſhould not be disfranchiſed ; 
that afterwards the common council met and continued aſſembled 
for two hours, and becauſe Sadler did not appear, nor ſhew cauſe 
to the contrary, they ordered he ſhould be disfranchiſed, and that 


he was disfranchiſed accordingly, and therefore they cannot e 
him. 


Objection chat Sende exceptions were taken to this return, but all of them 
he ought A* were over- ruled but one, viz. that what they have returned is a 
be indiged. crime indictable at law, and therefore he ſhould have been con- 


Wa mw a jury, before they could proceed to disfranchiſe him. 


ut ewe fell conflftition' we ab al of opinion, that the cauſe 


here returned is ſufficient grounds for his disfranchiſement without 
ke prior conviction. 


The general grounds of disfranchiſement, as in Hat caſe, 
11 Rep. 98, 99. are firſt ſuch offences as are againſt his oath, and 
the duty of his office, and to the prejudice of the corporation, and 
ſuch are breaches of the truſt and condition annexed to his office, 
. and for them there is no need of a conviction, but the corporation 

proceed to disfranchiſe him in the firſt inſtance. 2dly, Such 

Conviction R as are general offences, and which render him 15 HA 
perjury, &c. 4g perjury, forgery, &c. and in ſuch caſes it is the loſs of credit 
which is the ground of his forfeiture; and therefore conviftion, 


tion, and to yield and contribute to the good of the cor 14 850 


capital burgeſſes were aſſembled in common council, in the Culd- 


The offence. fight of the mayor, aldermen and common council, riotouſly aſ- 
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— comm 


Law a. ts. oo 


Whith'is the ground of his infamy, ought to precede the disfran- 
chiſement. This was intimated in Bagg's caſe, and was adjudged R nya. 
in Lane's caſe, Hil, 8. 9. Ann. Lane wrote a ſcandalous libel on 1304. 

t e mayor and ſent it to him, and he was for that amoved; and the : pages Rep. 
pA! was held bad, being like the caſe of perjury or forgery ; and 75 a, $20. 
Holt ſaid that it was not proper to try whether he was guilty of ſuch 
an offence in an action for a falſe return. The third ſpecies partakes 
of both the others, viz, A breach of oath and duty, and an offence 
at common law mixed together ; and as to this laſt ſpecies there has 
been great diverſity of opinion, and what is ſaid in point of Bagg's 
caſe, That if the party be convict of an offence againſt his duty, 
and to, the prejudice of the corporation, it is good cauſe to remove 


STEELE 


common law, but againſt the duty of his place; but then ſays the 


return, and no judgment given upon this point, The Queen and 
The Mayor of Newcaſtle, commonly called Parret's caſe, Michaelmas 
8'9. Ann, mandamus to reſtore to the office of alderman ; return, 
That he corruptly bribed one of the burgeſſes to vote for a member 
of parliament, and held to be a; good cauſe of disfranchiſement if 
there were a precedent conviction ; and fo it reſted, for I do not find 
it was determined. The King and The Aldermen of Carliſle, 8 Mad. 
99. Forteſc. Rep. 200. 2 Barnardift. B. R. 301. Michaelmas 
8 Geo. 1. Mandamus to reſtore a freeman of Carliſie; return, That 
he corruptly gave money to one of the corporation to vote for 
a mayor; and on that return the court was equally divided; Ld. Ch. 
J. Pratt and Mr. Juſtice Pow:s held that a precedent conviction 
was neceſſary, but Mr. Juſtice Eyre and Mr. Juſtice were 
of a contrary opinion, and they held that for things that are merely 
offences againſt the common law a precedent conviction is neceſſary, 
becauſe in ſuch caſe the removal is ſolely on account of the party's 
infamy.; but that for an action prejudicial to the corporation as well 
as contrary to the common law, the party might be disfranchiſed 
without a prior conviction, and ſo that caſe reſted; ſo that it is 
hitherto quite unſettled, and it being a point of conſequence, it is 
n I not 
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not fit to be ſettled till it comes directly before the court; but in 
this caſe, there are offences againſt his duty returned; for the true 


ground of his forfeiture in this caſe is, that be endeavoured to binder 


one of the Aldermen from attending the common council, and hindered 
others from going thither to do their buſineſs, and refuſed to depart at 
the command of the mayor by the cryer; and the riot is but a 
circumſtance attending his breach of duty, for he might have been 
Not. guilty and acquitted of the riot upon an inditment, and 
have been guilty pf a breach of his duty; or he might have been 
guilty and convicted of the riot, and yet have been innocent of a 


| breach of his duty to the corporation; ſo that as an indictment 


would not have determined the matter, it would have been vain and 


| nugatory; and the caſe of Cha/k is different, for there he could not be 


guilty of an offence againſt law, but at the ſame time it muſt have 
been a breach of his duty: and to this purpoſe Haddocks's caſe, Ray- 
mond 435. is in point, where the offence returned was mixed with 


a riot for which he might be indicted, and yet the return held good. 


So we think too that this return muſt be allowed. 


Ellis verſus South and others. 


RE SPASS: Parker moves for a rule for a view, on an af- 
f idavit that it will be a better direction to the jury, than any 
evidence that can be produced. Granted, 


Michael mas 
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won 9 Michaelmas Term 
= 9 Geo. 2. 1735. B. R. 


ture Lord Niübvierr, Long Chief Tuſtice. 
Sir Francis Pa E, Kant. 

Sir EpmunD PROBVN, Knt. Tuſtices. 
William LEE, Eſq; 

Joux WIILES, Eſq; Attorney General. 

Dupr EY RyYDER, Eſq; Solicitor General. 


Lockwood and Beaumont. 


ETTLEBY moved to ſet aſide a judgment, for that before the Where judg- 
action brought the defendant had paid the debt to one A. who Tie? 
gave him a releaſe and afterwards aſſigned the debt to the pre- 

ſent plaintiff; but could aſſign no irregularity or ſurpriſe in the 
ſigning this judgment, for the defendant inſtead of appearing and 
pleading the releaſe, let judgment go againſt him A default and 


taroogh negligence. 


Lord Hardwicke : We do ſometimes, upon payment of coſts, 
ſet aſide judgments that are ſtrictly regular, if the judgment has been 
obtained by ſurpriſe, and do let the parties in to try the merits, 
but never as this caſe is, where the judgment is regular and no ſur- 
priſe, ſo we can make no rule, 
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| 5970 7 The King ver/us Duffin. 


How ſpecial ORD Hardwicke : In ſtriking ſpecial juties, if one AY 
13 Juries ruck. I, not attend, it is for the maſter to ſettle the 48, then the attor- 
"ol ney of that ſide which attends ſtrikes off 12, and the Maſter ſtrikes 
| off other 12 in bebalf of that hide which does not attend. 


Upon an n for enlarging a rule for an attorney” s anſwer- 
ing. the matter of an affidavit, Lord Hardwicke ſaid, and the court 
agreed, that the rule of court is, that affidavits ought to be filed 
(in this caſe the affidavits were taken before commiſſioners in the 
country) before they can be read, and that to be done the day be- 
fore; for they are read as copies of the records of the court; and 
they are ſo eſteemed records as that every ſubject of England. has a 
right to take copies of them: and they ought alſo to be filed, that 

Io copies may be made, or elſe the crown is defrauded of the ſtamp- 
duties. | g 14 


The King wver/z#s England. 


PON Mr. Yate s motion the court diſcharged the defendant's 


recognizance upon his producing the proſecutor's conſent ve- 
rified by athdavit. 


F uller and Johnſon. 


Whine talks HEY NY moved in behalf of an executor to ſet aſide a judgment 
ments entred . figned againſt his teſtator, upon a warrant of attorney given by 
afier the the _— for that the teſtator died on the ſame day on which 
Pays yy the judgment was ſigned, but before it was ſigned, 4/2. at 4 or 


cited by Andr. 5 ,0'clock in the morning. 


4, 309. 
33 K. B. 357, 358, 404. Woodward's caſe is in 5 Mod. 203. Salk. 87. al in 7 Mod. 94. 


Holt ſays, that the reaſon why after the year judgment cannot be entered without leave of the court, which 
cannot be had without affidavit that the parties are living, is that if he enters it after the year, he muſt enter 
it as of the term in which he has leave, but within the year he may enter it of a precedent term. 


But the court refuſed to do it. And 


Lord Hardwicke ſaid it was juſt Sbelly's caſe in the 1ſt report, 
where a recovery paſſed the firſt day of the term, though the reco- 


veree died that very n at 3 or 4 © clock, was held 3 
1 An 


Michablenas Term 9 Geo. 2. 


. — 52 „ „„. _ IRE 


And he mentioned Woodward's caſe, which went a good way "5H 


ther, for there he gave a warrant of attorney to enter judgment, and 
died within a year after in time of vacation; the attorney entered 
up judgment of the preceding term to his death, for he died in va- 
cation, and the court would not ſet it aſide. No rule. 


177 


= 


Wo; - he King verſus The Inhabitants of Chedinfold. 


N Eafter term laſt, Lacy moved for an information againſt the 

defendants for not repairing the roads, and a rule was made to 
ſhew cauſe, but the court would not make it abſolute, but retained 
it to give them an opportunity of mending them this ſummer. And 
now. © 


Filmer comes to ſhew cauſe, and produces an affidavit that they Indiament 


have filled up the bad part with fagots covered with earth, which ber not re. 
pairing roads. 


though it is not quite ſufficient mending is as much as this laſt wet 
ſummer would allow of. | 


On the other fide affidavits were produced that they might have 
had ſtone from a quarry within two miles, from whence the neigh- 
bouring pariſhes fetch materials for their roads. 


Cur did not think the pariſh the defendants in earneſt in mending 
their roads; and therefore and for the example ſake the rule was 
made abſolute. 


The King verſus James. 


„ > 8 


ACY in behalf of the defendant moves for cofts for not going on Coſts for not 


4''to trial. The proſecutor in an information in B. R. ought to going to trial 
. A . 3 5 given in in- 
bring the cauſe to a trial at his own coſts ; but in an indictment, formations. 


which is ſolely at the ſuit of the Queen, he that is indicted muſt 
bring the cauſe to a trial at his own charges. Szyles Pratt, Reg. 
tit. Trial, p. 604. 


Per cur” referred to a maſter. 


N. B. Maſterman ſays, By the courſe of the court, 'coſts for not 
going to trial are allowed in ſuits of this ſort as well as civil, 
. .. 10g” 8 | ; | 
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Attachment 


1 he King verſus Holland. 


Cr UTE laſt term moved for an arb 60 againſt the A ht 
for a contempt in not obeying an order of the quarter: ſeſſions 


which was removed into this court and confirmed; the order was, 


for not obey- that the defendant who was convicted of being the father of a baſtard 


ing an order 
of ſeſſions 
confirmed in 
B.R. 


Deviſe of an 
eſtate tall. 


child, ſhould pay ſo much a week for its maintenance, and an arrear 
of 20 weeks being demanded he refuſed to pay it; and the court 
would only grant a rule to ſhew cauſe, he comes they faid it was not 


like a refuſal to T7 coſts taxed. 


And this term the a Gibien being inſufficient, the rule was 
made abſolute, but the attachment was ordered to lie in the ſheriff's 
hands for a week, that he may have an opportunity: of paying, if 
he will. 


Dubber = Trollop. 


Remainder was deviſed to the teſtator's fob for life, and his 

heirs male, and ſeveral remainders over ; and the beir of one 
of theſe remainder men, being plaintiff in ejectment in the Common 
Pleas, judgment was given upon a ſpecial verdict for the defendant ; 
and upon a writ of error in this court, the only queſtion Was, as 
below in the Common Pleas, whether theſe words in the will do 
make an eſtate-tail in the teſtator' s ſon, or only an eſtate for life; 
the opinion of the court below was that it was an eſtate-tail, 


Serjeant Hawkins, in Eafter term laſt argued for the plaintiff in 
error, That it was only an eftate for life; and cited 6 Co. 17. 6. 


 Wild's caſe, Co. Lit. 8. B. 1 Co. Archer's caſe, 1 Co. 104. Shellys 
caſe, Moore 307. Richardſon and Yardley. co. Ek. 4. Lovelace 


and Lovelace, and 8. C. 2 Leon. 3 5. 1 Bulfirode 219. Whiting 
and Wilkins and 8. C. in 1 Rall. Abr. 836. pl. 11. Styles 249. 
Boſſo and Loutber, S. C. 2 Roll, Abr. 253. N 


Serjeant Belfield for defendant in error, cited kkewiſe for his fide 
of the argument, Styles 249- 2 Bu Arode 219. 


Serjeant Heowline 1 * remarked that he bad ſearched for Benly 8 


caſe, which is cited 1 Ventris 230. and finds it to be Trin. 43 * 


Roll. 143 5. and there no deviſe at all is mentioned. 


And 
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- And at that argument per Lord Hardwicke, Notwithſtanding there 
is an expreſs limitation to Thomas for life, yet if afterwards there is 
a limitation, or what amounts to it, to the heir of his body, it 
will unite the inheritance to the eſtate for life, as was the reſolution 
m caſe. Then the queſtion will be, whether the word 
male, being added, will make any difference, and if ſtood on that 
only I ſhould think not, but take the word heir, to be nomen col- 
lecti vum, becauſe there is no limitation after the heir male, as there 
was in Arcber's caſe: then the queſtion will be, what alteration 
the word fir/t, makes; and that, I think, muſt be taken ſecun- 
dum ſubjectam materiam; ſo that it may mean only and abſolutely 
the firſt, or it may mean the firſt from time to time in order of 
ſucceſſion; and if the words are capable of this laſt conſtruction, 
the queſtion is, which is moſt agreeable to the teſtator's intention; 
and he inclined his intention was for the laſt conſtruction. 


And now this term, without any argument, judgment was af- 
'firmed ; and | 


Lord Hardwicke ſaid he thought it a plain caſe; and cited the 
caſe of Miller and Segrave, Michaelmas 10 Geo. in C. B. where a 
deviſe was to:Serjeant Miller and Charrock his wife for life, remain- 
der to the next heir male of their bodies; and the court held, that 
if the word heir male be in, no addition of firſt, next, right, &c. 
makes any -variation, but it will go in a courſe of deſcent, unleſs 
there are other words, vi. words of purchaſe, and not of limitation, 
as in Archer's caſe; he cited 8 Roll. Abr. 832, let. K. where 
land given-even in a grant to a man and his heir paſles a fee, be- 
cauſe the word is nomen collectiuum. 


Page and Lee of the ſame opinion clearly; and Lee mentioned 
a Caſe cited by Lord Hale in 1 Ventris 230. where the words were 
next heir male, and determined to make an eſtate-tail; and he ob- 
ſerved that this caſe is ſtronger than that, becauſe of the words which 
follow, vi. for want of heir male, which are reſtrictive. 


Judgment affirmed. 


Pratt and Salt. 


A LL matters in difference were by rule of Ny prevs, referred Taxation of 


:fendant ſhould pay the plaintiff's attorney three full fourth parts of 


*the.coſts, to be taxed by the Maſter ; and now 
T t Gapper 
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 Gapper applies for de court's direction to the ſecobda in. bis 
taxing coſts, whether to tax them as between * and client, ot 
48 between party and ge 85 e ene 


1651 

Lord Hardwicke : 1 ſee no reaſon or — for taxiog be 
coſts as between attorney and client, for if the cauſe had gone on, and 
the plaintiff had had a judgment of the court, the coſts muſt then 
have been taxed as between party and party; and why ſhould it 
be otherwiſe where the parties have choſen their own judges, unleſs 
the arbitrators had expreſly fo awarded, as that the RE e 
have all his expences, ot ſuch like expreſſion, Se... bann of | 


Cur” accrrd', And coſts allowed as between party and party. 


3 510 


W | | . 115 t 9} 
Berripgton at the demiſe of Dormer verſe 15 Parkhurſt, 
5 orteſcue and others. 


Wikis a N ejectmen nt; the parties are at iflue, and the cauſe is to be tried 
defendant in 1 at the bar to morrow; and yeſterday it was moved on the part 
2 my of the defendant, that Edeerly one of the defendants may be ſtruck 
to make bim Out from being a defendant, upon an affidavit of the ld Eagerly ; 
a witneſs for that he was only ſtewatd to Sir Jobn Forteſcue one of the defen- 
qetencant.. dants, and not a tenant, nor claims any intereſt in the pretmiſſes, 
pri. 4to 93. and an affidavit of the other defendants that he is a material witneſs; 
8. C. S. f. 8 and to ſupport the motion they cited an anonymous caſe, 1 Sid. 24. 

hug _ where after declaration delivered, and before plea, he who had 
2 Kel. 98, gg. title moved to change the plaintiff, and the court agreed he ſhould 
J 177 Paying coſts: and there is a note of the reporter; the plaintiff may 
S. C. but not be changed for the ſame reaſon that the defendant may. They 
S. P. cited alfo 1 Sid. 441. In treſpaſs againſt ſeveral defendants, one of 


the plaintiff's witneſſes, was by miſtake made a defendant, an on 
motion he was ſtruck out. 


And now at ſhewing can plaintiff? s counſel produce an affidavit, 
that the ſaid Edgerly was at the time of ſerving the ejectment a 
tenant in poſſeſſion of a meſſuage, part of the premiſſes in demand; 
and they cite a caſe of James and Kent, Hil. 6 Geo. 2. where upon 
a motion that Kent the tenant in poſſeſſion might be ſtruck out and 
the landlord added a defendant, the court ſaid, you may add the 
landlord, if you will, but you cannot ſtrike out the defendant, it 
Would be of dangerous . it never was nor could be 


done. 
In 


/ 
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In reply, defendant's counſel cited 3 Lev. 347. Bearcroft with the 
hondred! of Burnbam, where the declaration was amended in a very 
material part even after the jury were come to the bar; they cited 
alſo a caſe of Lord Montague and Sir Geo, Maxwell, Paſc. 3 Geo. 1. 
a motion that the fictitious defendant might be ſtruck out and made 
4 witneſs on an affidavit that he had no intereſt ; and it being an 
iſſue directed from the court of chancery, they were directed to 
move the Lord Chancellor. 1 Sid. 315. Stevens and Gerard was 
alſo cited, where upon a trial, in order to take off a witneſs's evi- 
dence; they ſhewed he was tenant in poſſeſſion, and therefore liable 
for the meſne profits; and yet the court allowed him to be a wit- 


neſs. 
Lord Hardwicke : The queſtion is, whether we can leave one of 
the defendants out of the record and jury proceſs at the inſtance of 
the defendants ; for we muſt take this application to be, not at the 
inſtance of Eggerly, but of the other defendants, becauſe they ſwear 
that he is a material witneſs for them: now the caſes that have 


been cited to ſupport this application do not come up to it. As to 


the! cafe in Levinz, it is not a caſe of this kind, for it was only as 


to making an amendment, which is always at the court's diſcretion, 
and not an alteration of parties; and the reaſon of amending in that 
cafe was, becauſe otherwiſe the plaintiff muſt have intirely loſt his 
action. The caſe in Sid. 24. does not come up to this caſe neither; 
for there it is an application on the behalf of the plaintiff, and be- 
fore plea pleaded, to alter a plaintiff who is always a fictitious 
perſon, and is not therefore material to the defendants, the leſſor 
of the plaintiff being anſwerable for coſts ; but the landlord, and the 
tenants of the land are real defendants, one for his poſſeſſion, and 
the other for his title: and the meaning of the remark at the end of 
the caſe is, that the nominal defendant, wiz. the caſual ejector, may 
be changed as well as the nominal plaintiff, As to 1 Sid. 441. that 
was an action of treſpaſs, where no poſſeſſion is to be recovered, but 
only damages; and the application there too was in behalf of the 
_ plaintiff who has a power to enter a nolle proſegui, as to any of the 
defendants, ſo that the court only granted that upon motion which 
the plaintiff was intitled to have done himſelf in another way : and 
there was a caſe, which I have from the information of Lord Ray- 
mond; an information was exhibited at the ſuit of the crown againſt 
ſeveral defendants, and Trevor Attorney General would have ex- 
amined one of the defendants as a witneſs againſt the other defen- 
dants, but the defendants would not ſuffer it to be done, becauſe 
the crown was precluded in having made them all defendants, and 
thereupon the Attorney General entered a noſe proſequi at the bar, 


and was then ſuffered to examine him, 
| I I | The 
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| " "The reaſon for our doing this, 'becauſe otherwiſe the defendants 

| will be prejudiced in wanting a material witneſs, but that proves 
too much, becauſe in moſt the tenants in poſſeſſion are material 
witnefles for their landlord. - | N 


It was faid alſo that here the defendant Eagerly is not a tenant 
in poſſeſſion, but a ſervant only of one of the defendants ; but how 
does that appear to us, ſince there is no complaint that the ejectment 
was ill ſerved; and fervice of an ejectment on a ſervant is not good 
ſervice; as was ſolemnly determined, Douglas's caſe, Michaelmas 
10 Geo, 1. there the ſervant was ſerved on the maſter's abſconding ; 
and the court thought that not ſufficient to found the common rule 
upon, though indeed upon the affidavit of that abſconding of the 
maſter they did make a rule that leaving the declaration with the 
ſervant ſhould be good ſervice of the maſter ; therefore if in our 
caſe the ſaid Edgeriy was only a ſervant and not a tenant, the proper 
method would have been to move to ſet aſide the rule as to him; 
beſides, the defendant Forteſcue, whoſe ſervant he is ſaid to be, has 
Joined himſelf a defendant as being his landlord, which is an ad- 
miſſion that he was tenant in poſſeſſion; and if we could make a 

'Y new precedent for this caſe, it ought to be on the cleareſt grounds 
= poſſible; whereas Edgerly only ſwears he is not a tenant, and does 
= WF. not ſwear he is not tenant in poſſeſſion; and he allows he is a 
ſervant of Sir Jchn Forteſcue, and lives. in his houſe with his family; 

| and if that be ſo, whom elſe could the plaintiff ſerve his ejectment 

on, for ſuch a caſe differs from fervice on a ſervant living in the 

| ſame houſe with and under his maſter ; even ſuppoſing this to be 
the caſe, and they come to ſet afide the rule for want of ſervice 
on the tenant in poſſeſſion. I ſhould have thought this ſufficient ſer- 
vice, becauſe he could appear to the plaintiff to be ſo ; beſides, they 
do not ſhew that any one elſe is tenant in poſſeſſion, ſo J think the 
rule muſt be diſcharged. 


Page : 1 do not know any caſe where the defendant at his own 
motion can abridge plaintiff's action. The caſe in 1 Sid. 315. is to 
the contrary, for if this court could have done it they would not 
have ſent him back into Chancery; 1 do not remember but that 

4 _ every motion by the defendant to ſtrike out the defendant and put 
1 | the landlord in his room, has been refuſed, but the court will at the 
3 defendant's requeſt take in the landlord to be a defendant. 


Probyn : The plaintiff may enter a nolle proſegui, as I apprehend, 
even without the leave of the court, If the court ſhould ſtrike out 
the defendant in this-caſe, not only the record muſt be altered, but 
all the ſubpena's of witneſſes, and the jury proceſs.; ſo that if the 
| i Jur-o8s 
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jurots or witneſſes ſhould not appear upon the proceſs already gone 
out, they would not be puniſhed, being ſummoned in a different 
cauſe from what will be on record. 1375 


Tee: The only ground this can be put upon is, that this defen- 
dant Edgerly was irregularly ſerved, being a ſervant only and not 
a tenant in poſſeſſion : now we have not before us the rule for judg- 
ment againſt} the caſual ejector; and therefore we muſt take it for 
granted, tha there was a good affidavit of his being tenant in poſ- 
ſeſhon ; and if the fact is really otherwiſe, the affidavit was falſe 
but here beſides that expreſs affidavit he is admitted to be tenant in 
poſſeſſion, the ouſter being confeſſed ; therefore I do not ſee how 
we can go into this enquiry upon this affidavit, I do not ſee how the 
court can ſtrike out a defendant in caſe of ejectment any more than 
in any other caſe; and I do not know any .caſe where it can be 
done without plaintiff's conſent ; for plaintiff may always proceed 
at the peril of coſts. Rule diſcharged. 


| Anonymous. 


Certiorari upon Clive's motion granted at the inſtance of the Certiorari, 
{ A proſecutor to remove an indictment for a riot from the court of Fatice. 
grand ſeſſions for the county of Brecon. 


Dovey qui tam verſas Powel. 


* an action gui tam upon one of the ſtamp acts, Hophins moved Venue 
upon the common affidavit to change the venue from Middleſex _ in an 
Action qut 


to Monmouthſhtre. tam. 
Draper oppoſed it a little, as being an action of debt. 
Lord Hardwicke : In actions of debt upon ſpecialty, indeed we 


refuſe to change the venue: but I do not know that this is againſt 
the courſe of the court. Be it ſo. 


Thruſtout on demiſe of Turner ver/us Gray. 


DE NNISON moved to enlarge the time of the demile. N. B. It can- 
| not be done 
: 3 without con- 
Lord Hardwicke : Will the other fide conſent ? ſent, 
, So ruled 


1 Salk, 257. 


Marriot did conſent ; and it was ruled accordingly. 
U u Baker 
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Baker and Thompſon. 8 


* 1b JECT MEN in B. R. in Ireland, and verdict and judgm Vie 
| E for the plaintiff; and upon a writ of error, Porker excepts th 
it does not appear on this record, that the cauſe which was tried 
before Judges of aſſize was duly tried, for they are not deſcribed 
ta be ſo, for it is only ſaid to be coram St. Leger and R. pce- 
tyn juſt” & commiſſionar' Domini Regis in & pro com præd ad capiend 
juxta formam ſtatut. whereas it ought to have been ad capiend” afjiſas. 
and to ſupport this exception he cited 1 Saunders 263. where a con- 
viction before juſtices of peace, which was ſaid to be coram T. B. 
and G. B. ar duob' juſtic“ Domini Regis ad pacem in com' prædict. 
fonſervand', omitted gat; for which omiſſion it was quaſhed. 
He took another exception, for that it does not appear where the 
lands lie, they being faid to be in vill et terr' de A. CW word 
ter is of too uncertain a hignicafion. | erred 
» (130.5) hy 

But this laſt exception. was immediately over-ruled, hon: Lead 
Hardwicke ſaid the word ferr might be rejected, and the deſcription 
an u“, alone is well enough. But on the other exception, it was 
ordered to ſtand over, for Lord Hardwicke ſaid, perhaps _ _— 
ſet it right in Ireland. 


But being again brought in the paper this day, 

Filmer for the defendant in error gave this anſwer ; that the award 

of the venzre upon the roll is, ai the juſtices of aflize for the King's 

county ſhall come, &c. and the record goes on et pra fat“ juſtich ad 

afſiſas coram quibus, &c. reciſ. hic record coram eis habit”, &c. and 

then comes the record wherein is the omiſſion ; ſo that here is an 
affirma tion of the court that it came from juſtices of aſſize. | 


Lord Hardwicke: I think this is an anſwer, and as it is now re- 
corded by the court below that it was a record ſent up from juſtices 
of aſſize, for us to allow an aſſignment of errors that the cauſe was 
not tried before Juſtices of aſſize would be to allow an aſſignment 
to contradict the record below. 


Lee: By reaſon of omitting the word affignat” in the caſe in 


Saunders, it did not appear that they were juſtices of Peace, and bad 
juriſdiction. Judgment affirmed, 


| Metcalt 
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Metcalf and Roe. 
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, cloſe in Norkſhire, and verdict and judgment for plaintiff; 7. 
ind now upon a writ of error 


ee pF 
t 15181 


ECT ME NT for ten acres of paſture and cattle-gates in —— Andr. Rep. 


Denniſon excepts that an ejectment does not lie for cattle-gates, Ejecment. 


without paſture for cattle. 


7 Perker contra cites Dalliſon 95. That an ejectment lies for paſture 


Lord Hardaicbe: Cattle-gate in this record is an inſenſible word, 
and ſo we may reject it; but it muſt either be a ſynonymous word 
for paſture land, and for that an ejectment will lie, or it muſt mean 
common of paſture for cattle ; and according to very many caſes ſuch 
common of paſture muſt, after verdict, be underſtood to mean com- 
mon appurtenant, and for that too an ejectment will lie. 

Tee: We muſt either reject the word, or take it to mean com- 


mon, and now after the verdict common appurtenant. Judgment 
affirmed. 


Browning ver/#s Dann and others. 


\ . "RESPASS for breaking and entering plaintiff's cellar and 
taking and carrying away fix butts of beer, and for with- 


holding the poſſeſſion for 14 days. Defendants juſtify, vig. The Pleading- 


ſaid Dann in his own right, and the ſaid other defendants as his 
ſervants, and Dann pleads that the ſaid cellar is parcel of a meſſuage 
whereof he is ſeiſed in his demeſne as of freehold for the term of 
his life, and demiſed ſaid meſſuage to one Thomas Keys at will at 
the rent of 12/. 105. per ann. by virtue whereof he entered, and 
being ſo poſſeſt, 12 J. 10s. became due and in arrear for rent, and 
therefore he entered into the ſaid cellar with the aſſent of the ſaid 
Thomas Keys the leflee in order to diſtrain for ſaid arrear, and did 
then and there take ſaid fix butts then being in ſaid cellar in the 
name of a diſtreſs for ſaid rent, and impounded ſaid diſtreſs in ſaid 
cellar, and continued the ſame there, until afterwards he again 
entered into ſaid cellar, as his proper freehold, and then delivered 
ſaid fix butts to the plaintiff upon replevin thereof granted to him; 
and ſo with-held the poſſeſſion for 14 days, as being the proper 
cellar of the ſaid Dann. | 

2 Plaintiff 
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Plaintiff replies, as to the breaking and entering the cellar and 


taking the fix butts, that the ſaid fix butts were in the ſaid cellar in 
the poſſeſſion of the ſaid plaintiff locked up there, and 0 = ſo 
locked up in ſaid cellar the ſaid defendants in the night-time Þroke 
and entered into the ſaid cellar in which, Sc. ſo locked up as aforeſaid, 


and then in the poſſeſſion of ſaid plaintiff, and then and there took 


the ſaid butts by colour of diſtreſs and impounded them in ſaid 
cellar, and continued the ſame till afterwards they again entered; 
and this he is ready to verify; and as to the with-holding the poſ- 


ſeſſion of ſaid cellar he replies, that ſaid Thomas Keys had and 


continued poſſeſſion thereof from Lady-day 1734. to Lady-day 1735. 
and on the laſt mentioned feaſt ſaid Thomas Keys paid to ſaid Dann 


a year's rent, which he accepted. 


- "Defendants rejoin, as to breaking and entering the cellar and 


taking the beer, that on ſaid 3d of April 1734. in the day-time into 
-Faid cellar, then being parcel of ſaid meſſuage through the ſaid 
. the door of the ſaid meſſuage and alſo the door of the 


faid ce 
there in the day- time took ſaid beer then being in ſaid cellar, &c. 


lar then being open, in order to diſtrain, Cc. and then and 


and traverſe the entering and taking in the night, with a parat 


-verificare ; and as to the replication as to wit -holding the poſ- 


feſſion, proteſting that Thomas Keys did not pay ſaid rent as above 
alledged, they demur, and ſhew for .cauſe that the plaintiff hath 


made ſeveral replications to their one plea and juſtification, 


Plaintiff by-ſurrejoinder demurs generally to the firſt part 'of the 


rejoindet, and joins in demurrer as to the laſt. 


And on both theſe demurrers the court was of opinion for the 


-defendant, for on the plaintiff's demurrer to the rejoinder, it is 
againſt him, becauſe he cannot take advantage of duplicity, which was 


the objection made to it, without having ſhewn it for cauſe of de- 


-murrer, which was not done here. And Lord Harawicke was of 


that opinion even if it was not double; and he ſaid, that if the outer 
door of a houſe is open one may break an inner door to take a diſ- 


treſs; and ſo one may upon an execution. And on the defendant's 


demurrer to the replication it is likewiſe againſt him, for the appli- 


cation is double in alledging the diſtreſs to be in the night, and that 


Keys continued the poſſeſſion by payment of rent. Judgment tor 


:the detendant. 127 


Ihe 


N — | = = - * * PC * e Az A = * C1 = — *1 2 
n 1 E r Ts 4 2 "FT } . RM. 
„ >» n p 9 —__ * * * ; Wo 3 
2 LISTED. © = OS ”- We » p 
e * * W 5 3 9 
* — TY I A. RES <Q? 5 = WA - \ [ - on < 4 
A * * 1 OT 8 * . q 4 4 © + Kg \ 
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I The King and Inhabitants of Oulton. 


N iii | : 
FT PON a certiorari to remove an order of ſeſſions which con- Sefions ha- 


AA firmed an order made by two juſtices for the removal of three Ving deter. 
mined wrong, 


poor children ; the order was returned, which recited the order of <;ceprions 


the two juſtices, and that there was an appeal, it is ordered that e 
their judg- 

3 Ee : "F ment. 

plied to the juſtices to ſtate the fact ſpecially in the order, which Bur. Set. Caf. 


they refuſed, whereupon the counſel humbly delivered in their ex- 4 


ceptions, which ſays the return are here ſubjoined, the effect of 6. fl. 159. 


which were, that it was proved that the father of the children hired 


a farm in the pariſh of Oulton of 100 l. per ann. rent, and the chil- 


dren were born there in lawful marriage, and that his wife had a 
copyhold eſtate in her own right in the pariſh of Burnham Overy , 
and after the father's death the children dwelt three months with 
the mother there, and then the eſtate was ſold ; and therefore they 
think the juſtices ought to have-adjudged the children to be ſettled 
in the pariſh of Burnham Overy. And upon this return, in laſt 
Eafter term, Abney moved to quaſh theſe two orders, and cited the 
caſe of The Pariſhes of Moodſend and Penlerſbury, Barnard. B. R. 
11. 2 R. Raym. 1473. Forteſc. Rep. 328. Fol. 279. 2 Stra. 
746. 2 Seſ. Caf. 124. pl. 116. Michaelmas and Hil. 13 Geo. 1. 
where it was adjudged upon the authority of the cafe of The Pa- 
riſhes of St. George Southwark and St. Katherine near the Tower, 
Seſ. Caſ. 73. pl. 69. Forteſ. Rep. 218. Michaelmas 1 Geo. 1. that 
the mother's habitation upon her copyhold eſtate gains a ſettlement 
for herſelf and children. He likewiſe cited a caſe in that a 
bill of exceptions is to be allowed in criminal caſes, which are not 


capital, as well as in civil. 
Lord Hardwicke : But this is not a bill of exceptions, 


And the court would not grant his motion, becauſe he has made 
no exceptions to the order itſelf, for that allegation of what was the 
fact proved, is not part of the juſtices order, but only the allegation 
of counſel. 


Afterwards he moved for a rule upon the juſtices to amend the 
return of the certiorari. And now 


Denniſon ſhews cauſe, for that the return is a compleat return, 
they having returned their whole order. 


Lord Hardwicke : We made a rule to ſhew cauſe in hopes the 
party might have conſented to have the facts ſpecially ſtated as part 
X X of 
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of the oriler ; but Rich they "i, not conſent, I do not ſee what the 
court can do: here is an order of two juſtices regularly made and 
confirmed, to which is ſubjoined a certificate of counſel in form of a 
bill of exceptions, and if 15 facts therein ſtated are true, to be ſure 
the juſtices order is bad, for it has been fully ſettled, that children 
may gain a ſettlement by living with the mother as well as by living 
with the father; but in this caſe, for aught we know, the c6urt 
might refuſe to ate theſe facts ſpecially becauſe they were not fully 
proved, I allow there are caſes where the court has ordered the 
return to a certiorari for removal of orders to be amended, as where 
there has been a miſtake in ſtating the adjournment of the cauſe, or 
of the ſeſſions, but what is now aſked would be to alter the fact 
itſelt, which I do not know that we can do without conſent, _ | 


Page : The conſequence of this would be to bring all the fads 
into this court to be determined. 77 

Probyn : I remember a caſe ſomething like this, where the ordet 
was returned and annexed to it the examination on which the order 
was grounded, but the court would take no notice of it, it being 
no part of the order, nor referred to by it. 


Lee : If there be any method to make the juſtices ſtate the matter 
ſpecially, and I have heard it ſaid by this court that they are com- 
pellable to do ſo, it muſt be, to be ſure, by bill of exceptions, 


Rule diſcharged. 


Baſket and Rayner. 


LAINTIFF who is the King's printer, and has the ſole right 
of printing bibles, has obtained an injunction in Chancery to 
reſtrain the defendant from printing any, upon which injunction 
the defendant is in contempt; and being likewiſe a priſoner in the 
King's Bench priſon, at the King's ſuit, upon a conviction for 


printing and publiſhing a libel. 


Pratt in behalf of the plaintiff moves for liberty to charge him 
with an attachment, and having given notice to the Attorney Ge- 
neral, he came into court and conſented. _ 


Lord Hardwicke: To charge a perſon who is in cuffody, here 
upon a criminal proſecution, with civil proceſs is a motion of courſe, 


and a judge may grant it at his chambers. Be it ſo. 


Jordan 
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Having a prior and better right and title to the premiſſes than had 
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* N TION of debt on a covenant contained in an indenture of 
Jleaſe; defendant pleads that after making the leaſe and before 
any rent due and payable one K. P. after making the ſaid indenture, 


been granted to the defendant, againſt his will entered into the pre- 
miſſes, and by due proceſs and courſe of law expelled and evicted the 
defendant. To this plea plaintiff demurred, and ſhewed for cauſe Court will not 
that the defendant in his plea had not ſet forth what right or title on defen- p 
the ſaid K. P. had to the premiſſes, nor by or from whom ſuch title 45g hs where 
accrued to her, nor had traverſed or confeſſed the title ſet up by the plaintiff 
the plaintiff, nor had ſet forth by what proceſs, nor out of what —_ 
court ifluing, the faid K. P. did evict him. And upon this de- 
murrer the defendant joined, fo long ago as Eaſter term laſt, and 

the cauſe is now made a concilium, and ſtands for argument this 

day. But three or four days ago ſince the cauſe was ſet down in the 


paper, Taylor for defendant moved to amend the plea, And now 


Draper ſhews-cauſe, viz. That the application is now too late, 
the plaintiff having been delayed of his trial laſt aſſizes, and the 
cauſe being now in the paper; and cites the caſe of The King and 
Edwards, Michaelmas 8th of the preſent King, where after the 
.defendant had demurred, and an affizes paſt, and afterwards applied 
to withdraw. his demurrer and plead, the court refuſed, becauſe the 
trial had been delayed. Le, 


Lord Hardwicke:: The great objection to this motion is, that 
the plaintiff has loſt his triai, and if this be allowed it will be a 
certain method of delay. Formerly in all amendments the party 
was to ſhew that the proceedings were all in paper, though of late 
that has been got over. 


Lee: T think the caſe of The King and Edwards was juſt this 
caſe, and the court refuſed .it becauſe it tends to delay. 


Page : There have amendments ſometimes been allowed, even 
when the. cauſe was come down to trial: and I remember in the 
Caſe of Dyte and The Biſhop of Worceſter in ejectment, after trial had, 
the plaintiff found he had left out the name of one of the defendants 
in the Ni prius roll, and was allowed to amend it: but I believe 
all amendments that have been allowed of when the cauſe is got ſo 
forward have been at the inſtance of the plaintiff, 


And 
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And immediately the caviſe; which had been reſerved dll after 

this motion, was called on for argument. N 
N 4 W 
Draper pro quer took another exception to the plea, beſides 
How eviction the cauſes thewn in the demurrer, vis. That it is not ſhewn that 
1 be plea- the ſaid K. P. had a title to enter. He took alſo another exception 
to plea, viz. that the defendant had not traverſed his poſſeſſion and 
enjoyment of the premiſſes; to ſupport which he cited 2 Ventris 67. 
Baynton and Babbet. And he ſaid that this is a plea of Nil habuit in 
tenementis: and cited the caſe of Evans and Lady Falconbriadge, 
Michaelmas 13 Geo. 1. where it was ſolemnly determined, that ni/ 
habuit in tenementis cannot be pleaded againſt an indenture of leaſe. 
He ſaid further, that the defendant ought to have ſhewn that the 
eviction was by judgment and writ of poſſeſſion, and that it has 
been held, that ſhewing a writ of poſſeſſion awarded is not a ſuf- 
ficient ſhewing of the eviction, without ſhewing the judgment alſo, 


| Tayler pro defendente : As to the exception for not ſetting out the 
evictor's title, he cites 2 Lev. 37. Proftor and Newton, 3 Lev. 325. 
Buckle and Williams, and Norman and Foſter, 1 Med. 101. whete 
in action of debt on bond for not performing a covenant in a leaſe 
for quiet enjoyment, plaintiff aſſigned for breach that ſtranger entered, 
but doth not ſay that he had title. And Hale ſaid habens titulum at 
that time, would have done your buſineſs. He cited alſo Vidian's 
Entries 16 5. where there is a plea of eviction juſt in this manner, 


Draper in reply cited Winche's Entries 176. where there is a pre- 
cedent of ſuch a plea, with all thoſe matters ſet out, which ought, 


he ſays, to have been ſet out here. 


Lord Hardwicke : As to the exception for want of ſetting out 
the evictor's title, I think the plea is ill, and no caſes have been 
cited to ſhew it good, for the caſes relied on for the defendant are 
breaches of covenant for quiet enjoyment, and in thoſe it is ſufficient, 
if you aſſign the breach in the words of the covenant, ſo you ſhew 
that the title of the evictor was not derived from the plaintiff him- 
ſelf; but in this caſe' here is no aſſignment of breach following the 
words of a particular covenant; for ought appears this eviction 
might be by colluſion : upon this plea there muſt have been a com- 
plicated iſſue of law and fact before the jury, for the iſſue muſt 
have been that K. P. had not a better right and title than had been 


granted to the defendant. 


The 1 ought to have ſhewn likewiſe that K. P. had a 
title to enter, for poſſibly ſhe had no title of entry, * ſhe ay 
„ | | K 


* C, 


| ON Z . 
r err 22 3 


= eee erm 9 Geo. 2. 


pres to recover in a real action; and in the entry FORE from "Fn 
the plea ſhews a good title and a title of entry; and as to not ſetting 
out what -proceſs, it is bad in that alſo, for if the defendant had 
Tſhewn a judgment and writ of poſſeſſion, plaintiff might have taken 
Hue of nu riel record but this Plea is is not a plea of nil babuit in 


An ee 


MS 


\ 


Cur”, Judgment for plaintiff. 


The King and The Inhabitants of Stow Bardon. 


| — moves to-quaſh an: 0 of removal returned upon a- cer 
trorari, his exception is, that the order returned is on paper. 


Cur . Vou ſhould move to quaſh the return, for this order in 
paper is no order, ſo that no order is s returned. Let the return be 


e 
Lee and Iriſh. 


e moves to bring ſo much into court, and that it 
W be ſtruck out of the declaration, it is in an action of debt 


: = We cannot do it in an action of debt for rent. Practice: 


Then he moved that it be referred to the Maſter to compute what 
is due. 


Cur*, Be it fo, upon tho defendant's undertaking to pay what 
Nall be reported due. 


Marſham and Gibbs. 


A SSUMPSIT for ſeveral promiſes; defendant pleads Not guilty, Aſſumpſit 
to which plaintiff demurs, and ſhews for cauſe that it is not — Not hh 
allowable to plead ſo. — a go 


2 Stra. 1022. 


Beth. Tri. at 
Draper for defendant cites Elrington and Doſhant, 1 Lev. 142. Ni. Pri. 140. 


Not guilty pleaded to an action on affumpſit, and held good after 
a verdict: And per Myndbam, Not guilty is a _ plea and iſſue 


in efunyfe, for it is mega on the caſe. | 
Yy Lord 
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' Noy's Rep. 'Lord Hordaicke. There are 20 caſes e ir 1 * hive bei bad | 
0: of demurrer, thoug h it is cured by a verdiet. * We" pre: of this 


Al. 77. action is the debt. "Judgment for ain, n 4 {10 
Com. Rep. 1o. 4 1 
Comb. 379, 380. Carth. 371. Ld. Raym, go. Sid. 236. pl. 3. 2 Barnes 252, 253. 1 
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„Ahe King verſus Marrow. 
One joint- HE proſecutor and the defendant are joint tenants aa 0 term 
1 of years not yet expired ; and the defendants are indicted at 
other for a the ſeſſions at Hicks's Hall for a forcible entry, which indictment 
forcible entry, immediately upon its being found was — by the ned 


-iturion, into this court by a certiorart ; ; and 


— 4 ? ue Hr bia 
-Berjeant n fer . as moves 1 an 3 of re- 
4 'ſtitution ; and cites, to ſhew that an indictment will he for one 
1 | joint tenant againſt another, 8 E. 4. 19. pl. 31. 10 H. 7. pl. b. 
1 Palmer 419. Latch 224. Fitz. Nat. Brev. Ch. Forcible Entry. 
And that reſtitution may be awarded: in this caſe, he cites Dyer-122, 
6. 123. 4. 1 Keble 353. The King and Burgeſs 8. C. T. un 
Hale P. C. 141. Gro. Elia. 15. Hitz williams caſe, and 8. C. 
_ Yelverton 32. For defendant was cited at the ſhew ing cauſe 14. E. 4. 
fo. 8. pl. 16. that it does not lie for one joint tenant againſt another. 


$f See other cafes: relating to this matter, Latch-182.. . 1 176. 
«Salk. tit, __— r N 


7 4 


The court were clear of opinion that this 9 lies for one 
joint tenant againſt another, and that this court has power to award 
reſtitution upon 4 removal of the indid ment by certionuri; but 
doubted as to what time ſhould be allowed the defendants to tra- 
verſe the indictment or to plead; for in either of thoſe caſes their 
counſel alledged that reſtitution muſt not be awarded till the tra- 
verſe or plea- be determined; ſo it went off in order to have 
precedents ſearched as to that matter; and now at a ſubſequent day 
in this term the court delivered their opinion. 


| Lord Hardwicke : There muſt be a writ of reſtitution: unleſs the 
defendant pleads in a reaſonable time; there are very few precedents 


to be found. But by Dalton's Juice, ch. 131. b. 314. it appears 
that the juſtices of the King's Bench upon an indictment removed 


by certiorari, may award reſtitution ; ande by ch. 134. p. 319. of 
the ſame book, it is ſaid to be the * and courſe of the-eovurt, 


. That reſtitution is a thiogn the diferetion-of the court, and they 
7 | "Wu 


WINES FE 


_ 7 


2 


tichaelmas Term 9 Geo. 2. 


v ill grant it or deny it as the juſtice and reaſon of the caſe! ſhall 
e egulre, and that it being a thing diſeretional, the equity and 
ve EA of the caſe doth often incline the court not to grant it 


* — — 


Les here they may do it, eſpecially if the party in poſſeſſion ſhall 


< offer to appear, and yo to ſpeedy trial of the right; and ſo, ſays 
de the book, I have often-obſerved it to be done”. And in Cromp- 
tons Fuſtice, page 165. it is ſaid if the party puts in a traverſe 
immediately, but does not purſue it with effect, and afterwards upon 
 reſtiration being prayed a ſecond time he tenders another traverſe, 
the court may award reſtitmtion- notwithſtanding, where obſerve the 


words of the book are, sf be ſhall tender a traverſe immediately. 


As to the caſe in Dyer 122. b. it is full to this purpoſe, viz. That a 
tender bf a (traverſe is either a ſuperſedeas to award the reſtitution, 


cr is not fo at the'trſcretion- of the court, according as the truth of 


the title appears to them; ſo that upon the authority of that caſe I 
ſhould think that though the defendant ſhould now offer a traverſe, 
e are warranted to award reſtitution, becauſe it is a caſe of joint 
tenants, and that it appears the proſecutor's trade is ſtopped, &c. 
-awhich. are favourable circumſtances ; but however in the margent of 
that placę in Dyer it is ſaid to be a good plea to ſtay reſtitution to 
. altedyer potion for three years, and that the clerk of the peace upon 
ſuch ia traverſe'tendered may grant a ſuper ſedeas to ſtay reſtitution. 
* which falls in with what is ſaid in the King and Burgeſs, 1 Keble 343. 
that when a plea is offered, be it at any time, the court is forecloſed 
and cannot award reſtitation, and that the proper time to offer a plea 
is when reſtitution is prayed, which, as I faid, falls in with the 
margent of Dyer, and with the intention of the ſtatute as fe/{inum 
remedium, We have found a precedent of Michaelmas 31 Car. 2. 
which is a copy of a writ of reſtitution, whereby it appears, that the 
indictment was found at the July ſeſſions, and removed hither, but 
not faid when; but it appears an imparlance was granted till the 
firſt day of Frenzty term afterwards, and then at the guarto die pia- 
citandi ſolemniter exa#* non ven, and judgment by nil dicit, and re- 
ſtitotion awarded to put the party into ſuch poſſeſſion as he had 
before; and at firſt ſight this precedent ſeems to be in favour of 
defendant becauſe of the four days given to-plead ; but if conſidered, 
there can be nothing concluded from it; but upon comparing it 
with the books the traeſt inference that can be made is, that if upon 
an indictment being removed, the - proſecutor does not apply for re- 
ſtitution, then it will go on in the common courſe, by imparlance, 
rule to plead, Sc. but if he moves for reſtitution, as he may do, 
that will accelerate the proceedings, and put the defendant to plead 
quickly. 


Lese The buſineſs of the court is to reſeiſe the party, ſo the 
| Words'of the act are, and no damage can happen to the defendant 
; from 
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fs 3 ba the court, if be ſhall appear to have r right, may 


. afterwards award a writ of reſtitution to the defendant. Cro. Fac. 


Making proof 


by-oath what. 
it means. 
Andr. Rep. 
18. 


148. Yelv.-99. in which caſe reſtitution was granted before the de- 
fendant pleaded at all, and he afterwards in ode to have 
re-reſtitution. notwithſſanding the award reſtitution, The fight 
ſtill lies open for enquirys oa tis force too. | 


Lord Hardwidks : We Fre not intend to preclude the An 
from demurring, becauſe: Dalton makes a difference, (though upon 
what — s at proſent 1 * . between an action. and an 


The rule was, That unloſs defendant pleads or 33 within 
two days, and if he pleads, — GEEEE, then 
Tat anon: oa awarded. 


The King verſus. Moore. a 


FEN DAN T is a juſtice of peace, and, one Peach kitviog 
| feed a ſeventh. horſe in a waggon purſuant to the fat. of 
5 Geh. 1. c. 12. applied to the ſaid juſtice after having delivered the 


horſe to a conſtable as the act directs, and the juſtice refuſed to hear 


him, and ſo he could not have his warrant to have the horſe again, 
and therefore moved for an infotmation; and now upon the juſtice's 
ſhewing cauſe it appears he did not refuſe, but the informer would 
not ſtay till he had done ſome pariſh buſineſs which he was about, 


and he produced no one to make oath of the fact but himſelf. 


Lord Hurduicle e Sappaſe even there had been proper proof, it 
was not to be expected that the juſtice ſhovld leave what he was 
about; but however the proof was inſufficient, for be offered only 
his own oath, and therefore it had been right in the juſtice to refuſe 
it, as he was to have the benefit himſelf; and the words of the act 
are, ſhall make proof by oath, which muſt be underſtood to be 
praper proof.; and. it was ſolemnly determined in The King and 
Collins in this court, that an informer's oath ſhould not be taken as 


evidence. Rule diſcharged with coſts. 


Woodin 
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_ 1 Woodin and Colledge. 

1 51 f 

1e a rule to ſhew cauſe why a bond and warrant of attor- An attach- 

A ney to confeſs judgment ſhould not be aſide, it having been 15. "ug 
made during the defendant's confinement under an arreſt, and no ment in C: B. 
attorney but the plaintiff's attorney being preſent; and why the ſet aſide. 
judgment and execution thereupon ſhould not be ſet aſide. 


$14. SMIk ft | 
" Marſb ſhews cauſe that the warrant of attorney was made to 


confeſs judgment in the Common Pleas, and that accordingly the 
judgment is a judgment of that court, and ſhould infer that this court 
1 to do in the matter. 

Draper for the defendant anſwers, That it was made to confeſs 
judgment in the Common Pleas, yet it was upon an arreſt by latitat 
out of this court. 


Lord Hardwicke : Then we have had to do with it, or elſe this 
would be a trick to avoid both courts, 


... Mark The plaintiff's attorney was preſent and the defendant 
Was ſatisfied therewith, | 


Lane Hardwicke : The judgment 1s irregular for want of the 
-prelence of an attorney named by the defendant, which is contrary to 
an expreſs rule of the court, and therefore is not becauſe ſuch war- 
rant of attorney may not be fairly obtained in ſuch a caſe, but be in or- 
der abſolutely to prevent any abuſe ; and againſt this rule I no not know 
Any. excuſe can be allowed ; ſo that the judgment is irregular, and 
though we here cannot ſet aſide a judgment of the court of Com- 
mon Pleas, yet as the /atitat was ſued out here we can lay our hands 
on the plaintiff and his attorney. 8 . 


« F< F -* 
r 7; 


. Gur”, Let an attachment go againſt the plaintiff and his attorney, 
And lie .in the ſheriff's hands a week to be executed if he do not 
,conſent either to enter up ſatisfaction on the record in the Common 

leas, or conſent there that the judgment and execution be ſet aſide 
and pay the coſts, | 8 
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elect a mayor 


Anonymous. Y oof, 


Double plea. A executor had leave to plead double to an action of debt upon 
bond, viz. Payment of the principal and intereſt before the 
action brought, purſuant to the ſtatute of Q. Anne for amendment 


of the law; and plene adminiſtravit. 


Ik)be King and The Corporation of Oxford. 

PPLICATION on a mandamus to the members of this 
corporation to proceed to the election of a mayor purſuant to 
though there Hat. F 11 Geo. 1. c. 4. 

had not been | | 

A... da" oa The objection againſt it is, that the ſtatute only extends to the 

years. defect of election within the year, whereas here has been no mayor 
* ſince the year 1730, that is ſay, no legal mayor, for others have 
G, been actually choſen, but illegally, and have all ſince that year 


Geo. 1. 
been ſucceſſively ouſted upon quo warranto. 


A mandamus 
granted to 


Lord Hardwi:ke : This is a remedial law, and therefore the court 
ſhould make it as effectual as the words, or any conſtruction of them 
can warrant ; and the court has always. made a liberal conſtruction 
of it in theſe caſes ; ſo in the caſe of The Borough of Tentagin 2 Stra. 
100g. a mandamus was granted to elect a mayor, though there was 
actually a perſon who pretended, at the time, to be mayor, and no 
information, quo warrants, nor Judgment, had been had againſt him, 
As to the objection, that this is not within a year, whatever might 
be the intention of the act as to that, there are however no words 
to tie it up to a year; and as there are not, I think a mandamus 
ought to go in this caſe ; and rely on the proviſion intended by the 
act, which was to prevent the diſſolution of corporations, and to 
give room for the election of head officers ; though theſe ſeveral 
elections have been adjudged void; but there are no words to 
diſſolve the corporation, but on the contrary the act ſays, if the 
election is held void the corporation ſhall have power to elect and 
ſhall not be diſſolved; ſo that here is a corporation in being and 
capable of acting, and an expreſs clauſe in the act to enable the 
court to grant a mandamus, and no negative words to reſtrain it. 
The caſe of The Borough of Macclesfield is in point. The occaſion 
of making that act of 11 Geo. 1, was the caſe of The Corporation of 


Banbury. 
| Page: 
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Page : In the caſe of The Borough of the Devizes which was be- 
fore the caſe of Banbury, the corporation for a defect of election 
was extint; and my Lord Chancellor Somers directed a fort of 
mandatory. writ to the corporation to proceed to an election; and. 
it was held by Holt and the whole court, that the corporation 
could not be revived unleſs that writ could be conſidered as a new 
charter. So all the court agreed in granting a mandamus in this 


caſe. 


Afterwards the ſame day the counſel that had oppoſed this man- Two wanda- 
damus moved for the like mandamus, that they too might have the —＋ 1 
carrying down a mandamus, and ſaid two writs were ſo granted in election. 


the caſe of the borough of Euęſbam. Then per cur. Be it ſo. 


Bail and Edwards. 
N an Aion on the caſe upon a promiſſory note, defendant had Bad plea an 
time to plead, but was to plead an ifluable plea, and at the time able one. 
he pleaded nil debet; and now 


Serjeant Grrdler for plaintiff moves to ſet aſide the plea, and to 
enter up his judgment. 

Lord Hardwicke : If indeed the defendant had demurred and fo 
delayed you, your application might be proper ; but here you may 
take iſſue, for though it is a bad plea if demurred to ſpecially ; yet 
it will be well after a verdict; or you might demur and have judg- 
ment that way; but a bad plea is not a breach of the order, though 
a demurrer or frivolous plea would be ſo. Take nothing. 


Evans and. Jones. 


| I EFENDANT is ſerved with a declaration to which there is PraQice. 
| the name S. Greene put as attorney for the plaintiff, and upon 

an affidavit of defendant that ſhe does not know the plaintiff, nor is 

at all indebted to him, and that ſhe has made ſtrict enquiry and 
cannot find this Greene, nor any one who is concerned for the plain- 

tiff, and that Greene is not on the roll of attornies of this court. 


| Agar moves that the proceedings may ſtay till plaintiff's attorney 
gives defendant notice where the plaintiff lives; and that ſticking 
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Witneſs not 
attached. 


up this rule in the King' s Bench office may be deemed good ſervi ſervice 
'thereof. 


Cur”, On conſideration of the 7, Rp as ans 
that the practice to allow ſuch rules in writs of error from N 


Be it ſo. # 


Thompſon and Dempſter. 
XN the motion of Mr. Phillips a te was made upon the 


ſheriff of - to bring into court the money levied by 
him on a ſeri facias. 


Collier and Morris and others. 


® NE Ridings was ſulpænaed as a witneſs on behalf of the plain- 
tiff in a cauſe which was tried at the ſittings after laſt term 
in Middleſex, and was three times called but did not appear, Where- 
fore an application was made to the court from the plaintiff for an 


attachment againſt him ; and now 


Kettleby ſhews cauſe and produces an affidavit of f Riding what he 
did attend at the trial, and was ready to give evidence, but came 
too late, after he was called, and that he could give ho other &vi- 
dence than was given by one of the witneſſes who was ſworn, and 
that notwithſtanding his abſence plaintiff had a verdict and 900. 


damages. 


As to that it was anſwered for the plaintiff that two of the de- 
fendants were acquitted, whereby the plaintiff has been e to 
pay them 20 l. coſts. 


Lord Hardwicke : 1 do not ab any reaſon in this caſe to proceed 
by this extraordinary way of attachment, for the ancient and or- 
dinary remedy is by action on the Ratute, which, if you think 
yourſelves wronged, you may purſue, Tor” cur”, Rule diſcharged. 
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Nott and Long. 


3 > ; ds. 
nul award ; plaintiff replies and ſets forth an award, which, . 


amongſt other things, awards that the defendant ſhall pay the plain- 
tiff ſuch ſums as James Willis and Jobn Godfrey ſhall ſettle for coſts, 
having regard to ſuch coſts as are uſually taxed by Maſters in Chan- 
cery, and then mutual releaſes awarded, and that the ſaid J. V. 
and J. G. ſettled the ſum of to be duę for coſts, in which they 
had regard, Cc. and fo aſſigns a breach in non-payment of theſe 
coſts; to which replication defendant has demurred. And it was 
argued laſt term by Draper for defendant, and Hufſey for the plain- 
tiff; and again this term by Parker for defendant, and Lacy for the 


plaintiff. 


1 ON of debt upon an arbitration bond; defendant pleads Dockrine of 
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For the defendant it was argued, that the award was bad, becauſe 
Þ the arbitrators had delegated their authority ; and his counſel cited 
1 the caſe of inter and Garlicł, which is in 1 Solk, 75. and 6 Mod. 
Ez 195. where an award was to pay the coſts of a ſuit then depending 
1 in an inferior court; and Per cur', To pay ſuch coſts as the maſter 
F 1 ſhall tax, is good, for id certum eſi quod certum reddi poteſt ; but they 
held that award to be bad, as being too uncertain. 
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For the plaintiff were cited Cro. Car. 383. Beal and Beal, award 
to pay the charges in ſuch a ſuit, held good; 1 Roll. Abr. 25 1. pl. 
14. to pay his part of the charge of the voyage, held good. 2 Ven- 
tris 242. to pay the coſts expended circa proſecutionem prædict'è, held 
good. And Lacy argued that this taxation to be made by J. W. and 
J. G. is but a miniſterial act, and they may delegate their authority 
in miniſterial acts, though they cannot in judicial acts; for which 
diſtinction he cited Style 217. Cater and Startue ; and Palmer 146. 
Grove & al v. Craw & al. 


The Judges ſpoke to this laſt term, vig. 


Lord Hardwicke : One would go as far as poſſible to ſupport 
awards, where there is no objection to their being fairly made, but 
I doubt if this award be good. It is true in the caſe of Winter and 
Garlick it was held that the arbitrators might award the party to 
pay the coſts to be taxed by the maſter, and even that is going 
beyond the general rule; but the reaſon of it ſeems to be that arbi- 
trators are Judges between the parties, and as it were put in the 
place of the court by the parties, and as the court may give judg- 
ment for coſts, ſo they have been allowed to do alſo, but they muſt 

Aaa order 


25 
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1 


order them to be taxed by the Maſter as the court would do; now 
this is not ſo ordered, but for ought appears the taxation is referred 


to perſons who are ignorant of the matter; and the caſes cited by 


Huſſey are not contrary to this, for they are, where coſts were awar- 
ded generally, which I-think is well enough, for then they. will be 


referred to the proper officer. 
Page agreed with the Chief Juſtice, 


Probyn inclined to think the award good, and that they may 
as well appoint theſe two perſons, as they might the Maſter, for 
it is no more than taking them to their aſſiſtance. 


Lee: 1 think this is a direct delegation of their authority; and 
he cited the caſe of Robinſon and Barneſley laſt Hilary term, where 
an award that the party ſhould give ſecurity 14 days after their time 
was expired, was held to be bad; theſe perſons muſt be confi- 
dered as their delegates, and in caſe of a private authority, it is a 
ſettled rule that they muſt execute it themſelves, and cannot dele- 
gate it. Indeed it may be different when referred to be taxed by 
the Maſter, becauſe that is the ſettled way of taxing coſts, by the 


law of the land. 


And now this term all the court agreed that the award is bad. 


Lord Hardwicke : As to awards, there are three rules; ½, That 
the arbitrators muſt make a final end, ſo as the parties may have the 
fruits of it without ſuit, 2dly, That they cannot delegate their au- 
thority. 3dly, The award muſt be made within the time limited. 


Now this award does not make a final end, for here is a matter 


to be done after the time expired; but it is ſaid that as to coſts 
to be taxed, that is allowable; and it is true it has been allowed 
to be. referred to the proper officer, as in Winter and Garhkch, but 
it is there expreſlly ſaid, they muſt be ſettled by the arbitrators, or 
by the maſter ; and that is reaſonable enough, becauſe the reference 
to the proper officer makes an end of it, for he is ſubje& to the 
authority of the court, who, if he errs, can amend his errors ſum- 
marily, but if referred to ſtrangers, the court cannot intermeddle; 
2dly, The arbitrators muſt execute their authority themſelves, 
which they have not here done; indeed a diſtinction has been 
taken between judicial and miniſterial acts; but this is not a mere 
miniſterial act, and appears not to be ſo, from the penning of this 
award, far they are directed to have regard to ſuch coſts as a Maſ- 
ter would allow, which is certainly an act of judgment; but when 
the reference is to the Maſter it is in the eye of the court; ſuppoſe 


theſe two perſons had been miſtaken as to what coſts ſhould be 
DES, allowed 
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Michaelmas Term 9 Geo. 2. 183 
allowed, how could it then be ſettled but by a trial before a jury 

upon averment, that it was fo or was not ſo? and this is no in- 
convenience, for they might within the time limited have had the 
aſſiſtance of theſe two men in this matter, and have made it part 

of their award. 


Lee: By Cra. Jac. 315, 584. The arbitrators cannot reſerve au- 
thority to themſelves after the time of the ſubmiſſion. Jenkins cont, 
Fo. 128, If the award be to releaſe to another by the advice of J. S. 
it is good, and the reaſon given 1s, becauſe that reference is only 
for the execution of the arbitrement; for he lays it down as a 
rule, that the arbitrators cannot delegate their authority, It is true 
that in caſes of coſts it has been allowed, to refer to the Maſter, 

: and the reaſon is becauſe they have then made an award of coſts in 
the ſame manner as coſts are uſually given. Comberbach 456. award 
| that if the plaintiff makes out before a judge any diſburſments laid 
out for the defendant that the defendant ſhall pay them likewiſe, 
held bad; but Holt there ſaid they have no liberty to do any future 
act unleſs it be by referring the matters in difference to a maſter of a 
court to tax coſts ; which is agreeable to what he ſays in Winter and 
Garlick, reference to a maſter is proper execution of the arbitration 
and is merely miniſterial, but reference to a ſtranger is judicial. 

Judgment for defendant. 
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Sibbet verſus Ruſſell. 


TIFPON a motion to ſet aſide a judgment, and a ſcire facias to Adverſary, 
revive the ſame ; it was referred to the maſter, who reported, J**gment l. 

that the declaration was delivered the 975 of June laſt; the rules the party's 

to plead were out on the 13th of June, a ſummons taken out before death fer a- 

Lord Hardwicke at his chambers the 18th of June for time to plead, © 

becauſe the defendant was ill at the Bath. Attendance before —— 

on the 1975, when he gave the defendant time to plead to the 2 57h, 

but in fact the defendant was at that time dead at the Bath, though 

the attornies knew nothing of it, for he died the 185, and therefore 

his attorney did not plead within the time given; and on the 2676 

the plaintiff ſigned his judgment, and has fince ſued out a ſcire 

Facias againſt the defendant's executors. 


* 8 — 
222 

— — 
22 


- 


L - * 9 2 ** 2 : N 5 
1 ES 7 - — r . — 
* bon * * 1 92 wo _ 
4/2245 Twente it I eee: ee + cn. 


Abney for defendant ; that by his death the ſait was abated, for 
though by the Har. of 8 & 9 V. 3. c. 11. § 6. if the defendant dies 
after the interlocutory judgment ſigned and before final judgment, 
the ſuit ſhall not abate, yet here in this caſe the defendant died be- 
fore any judgment ſigned at all. 
— Mar{h 


—— 
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Marſh for plaintiff; that the 27 — is good becauſe when 
„once ſigned it has relation to the firſt day of term, except as to 
purchaſers, and if ſo, it is a judgment againſt him before his death; 
„and he cited a caſe of Fuller and Jocelyn about three or four years 
Ago, 2 Strg. 882, Barnard. B. R. 3 57, 358, 404. See Andr. 54. ; 
. - Where a warrant of attorney to enter up judgment was dated the 9% 
of April, term began the 21// of April, Lady Twiſden who made the 
warrant of attorney died the 22d of April, and judgment ſigned the 
234%, yet the judgment was affirmed though ſigned after her death, 
bo e it had relation to the firſt day of term when ſhe was wing. F 


Lord Hardwick: So it was, for in all caſes of warrants of attor- 
ney, as they are not adverſary cauſes,' & ut res magis valeat quam 
pereat, they have ſupported theſe judgments by ſuch relation; but 
this is an adverſary cauſe, and ſuppoſe there had been no further 
time given to plead, but after the rules for pleading were out defen- 
dant had died, and judgment had been ſigned after his death, ſure that 
would not be a good judgment; for the defendant after the rules for 
pleading are out may plead at any time before judgment is ſigned, 
and the order for further time to plead was never intended to bind 
the party as if judgment had been ſigned on the day on which the 


£83: 5 
% gong) © roles for Pts. were out ; the ſtatute of V. 3. will not vary the 
a nao e at all. f | 
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The King verſus The Ser of the Pobt of, this 
town of Spotland. 


81311829 bs 7 ae 

Pa 5 Mandamus iſſued to the Abende to make a rate for the poor, 
tion granted L. Who returned that there are two townſhips, Furtber Spollandl 
to try the 10 Mere Spotland; and that overſeers are appointed for the 'town- 
2 i * ſhip of Further Spotland ; and that the inhabitants thereof have made 
mandamus. à fate and provided for their poor; and upon this return in behalf 
of the townſhip of Nearer Spotland an information was moved for 

againſt the defendants as for a falſe return; for the queſtion is bez 

tween theſe places, whether. they ſhall join in the maintenance” of 

the poor, as one pariſh or townſhip, or not ; there being many-in 

Nearer Spotland, and very few in the other; and therefore NVear# 

Sßotland alledged that they are not diſtinct, but one and the ſame 
townſhip, which now upon ſhewing cauſe is denied by Further 


* 57 


e, and ory offer to try it in a "Rn iſſue. Fg 0 | 
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Aprd Hardwicke : If this had been a mandamus upon the * fat. » That far. is 
of N Ann. the return might have been traverſed; or had it been a 9 Ann. c: 20. 
mandamus concerning ſome private right, the party might have had „ 
an action for a falſe return; and ſo a peremptory mandamus. if the dering the 
return had been wrong: but here there cannot be an action for a Proseedtug- 


i * — * * 


1 0 . - a . | 7 | . on quo War- 
=_ falſe return, becauſe no one is particularly intereſted, fo there is no rantos and 
3 -remedy but an information, and there being a direct contrariety in wandzmas 
| the affidavits, it is the courſe of the court to: grant an information more fetal 
? ine HEB YT ILSS | . ria caſes of 
to try the fact. | members of 
corporations 


ho hüve been turned out- of their franchiſes, and enacts, that when à return is made to ſuch mandamus it 

ſhall be lat ful for the perſon ſuing or proſecuting ſuch mandamus to plead · to or traverſe the material facts 
- contained therein, tö which the perſons making ſuch return ſhall reply, take iſſue or demur, and ſuch. further 
Lernen em be had therein as if the perſon had brought an action ſor a falſe return, &c. ' 
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Per Cur, Let the information go. 


Tucker and Towell. 


IJ 1BEL in che ſpiritual court for a legacy; defendant below Frobibiten, 

; pleads, that this is a legacy given by the will of E. J. to whom * 
J. J. was executor, and this defendant is adminiſtrator of ſaid F. T. of an executor 
and therefore he is not liable for the legacies given by the ſaid E. J. — _ 
and ought not therefore to anſwer the ſaid libel ; which plea 8 
rr court have refuſed, and therefore the defendant applies 


for a prohibition, which on ſhewing cauſe was granted per totam 
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Lord Haruwicłe: No doubt but the ſpiritual court has a general 
Juriſdiction in ſuits for legacies; but the queſtion is, whether they 
have in this ſuit as it is now brought; and I think they have not, 
for if an executor dies inteſtate, there is no privity between his ad- 
miaiſtrator and the teſtator, and in order to continue the privity 
there are adminiftrations de bons non granted, which is the conſtant 
coutſe; now here is a ſuit againſt the adminiſtrator of the executor, 
Who is not adminiſtrator de bonis non of the firſt teſtator, ſo that 
thete is no privity. But it is ſaid that here is what amounts to an 
allegation that this adminiſtrator was petſefled of the teſtator's 
goods, and ſo may be charged as executor de ſon tort; that does 
not appear, but ſuppoſe it had been ſo, that would not be a ground 
to maintain this ſuit, but in that caſe there ſhould be an adminiſtra- 
tor ue bonzs non ſet up, and he might then call him to an account in 
court of equity, for the eccleſiaſtical court has only juriſdiction 
49,compel the immediate repreſentative of the teſtator or -inteſtate 
B b b | to 
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to adminiſter, and have power to grant probate, and to. commit 
adminiſtration, but Ren Bey have 6. that, they ate funcłi officio, 
and have nd forther jutiſdictiot, but as the law has indulged them 
to call the executor or adminiſtrator to account; and I remember 
| where a ſuit was in the ſpiritual court to call an executor to account 
by a pet ſon who was neither legatee nor creditor, and the court here 
granted a prohibition; as tb being executor. de fon fort, that is an 
appellation that is given, but they below) knoweno ſuch executor, 
for ſuits againſt ſuch executors are againſt them as executors of the 
will; therefore the rule muſt be abſolute for a prohibition. 


Tee: By the fot. of 4G 5 W. & M. c. 24. F 12. It is declared 
that there is no privity between the executor's adminiſtrator and the 
firſt teſtator, and conſequently there can be no ground to fac in the 
eccleſiaſtical court, for their Juriſdiction ariſes from the bequeſt in 
the will, or in reſpe& of the executor : but if the goods are in this 
perſon's hands he muſt be conſidered. as truſtee or debtor to the le- 
gatee. Prohibition awarded. 


SGlaxrage and Haddon'ver/us Field. 


be duplicate N CTI ON of debt upon judgment, to which defendant pleaded 
0, iis ON atder the fut. of 2 Geo. 2. c. 20. that he was a fugitive for 
3 debt and intitled to return and 1urrender himſelf, and did ſurrender 
any fat Himſelf and was duly diſcharged according to that act by the 
bc en the quarter · ſeſſions for the county of Surry. Plaintiffs replied that they 
their juriſdie- had not notice of his diſcharge, as they ought to have had by the act, 

tio. and iflue joined thereupon, and at the trial of the cauſe the evidence 
e Ni. to prove the notice was, the duplicate of the priſoner's diſchatge 
Pri. 161. to prove the notice was, the duplicate of the priſon! ſcharge, 
which fays notice having been given to the creditors: likewiſe the 

wife of the perſon imployed to-give notice, the perſon himſelf being 

dead, who ſwore that he went with an intent to give notice: alſo 

another witneſs who ſaw that perſon attending at the ſeiſions, but 

was not in court, and ſo did not hear him give evidence of the no- 


;tice. 


Lord Hardiicke': This queſtion ariſes upon à ſpecial iſſue, 
whether 3o days notice was given to the creditors according to the 
act; for the act has made the notice in the Gazette, and particular 
notice, to be both neceſſary. There is no clauſe in the act which 
makes the duplicate to be concluſive evidence; the duplicate ſays it 
was made appear upon oath that due notice was given, but it docs 
not ſay that notice for the ſpace of 30 days was given, which would 


- have been much ſtronger, but the ſeſſions have taken upon them 
| to 
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to determine that due notice was given: according to the rule of 


law that the beſt evidence ſhould be produced, the way would have 
been here to prove the duplicate as they prove records, and then to 
have proved what the witneſs had ſworn, Upon the circumſtances 
of this caſe I am of opinion, that the evidence. to prove the notice 
was ſufficient ; tiſe act direds as to fugitives, that they not being 
priſoners at the ſuit of any one creditor, they are to ſurrender them- 
ſelves, Cc. and their oaths are to be allowed unleſs the creditor diſ- 
proves it; and the fugitive is to give 30, days notice; then the 
queſtion is, whether ſuch.notice is neceſfary to found the juriſdiction 


of the quarter- ſeſſions, or is it only matter of proceeding ; if it be 


neceſſary to found their juriſdiction, I ſhould think the duplicate not 
evidence uf gotiee, becauſe chen their judgment muſt be taken in a 
matter to found their juriſdiction: but their juriſdiction is founded 
on the party's being a fugitive, and applying to be diſcharged; but 
the notice ſeems to me to be only their manner of proceeding, and 


not an eſſential to found their eb I the 8 the 


notice to be proved before them upon oath, ſo that they are judges 
thereof; and therefore as they have ſaid there was due notice, I 
think it is ſufficient, and in this caſe the perſon that gave the notice 
being dead, I think it is the beſt evidence of notice that could be 
produced. 


** - 


Probyn: As to the duplicate, it was allowed in a late caſe in this Vide the caſe 
of Gillam and 


Stirrup in 


court to be evidence of a priſoner's diſcharge, 


Lee: I take the caſe to be whether in this particular cumſtance 


there was legal evidence of notice, for it is certain that in caſes 
particularly circumſtanced, evidence may be allowed which in other 
wircumſtances would not be allowed, as in Thurſton and Slatford, | 
Salk. 284. Fu ED adn 


Lord Hardwithe:: As to matters that are to found their juriſdic= 
tion, as if the iſſue had been, whether a fugitive or not, the dupli- 
cate . could not have been offered in evidence; fo if this notice had 
been to found their. juriſdiction. | 


| Lee: The duplicate is not to be received as evidence of their 


- juriſdition, any more than the certificate of commiſſioners of bank- 


_ uptcy. <4] 
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Per Cur”, The Hoſten muſt be delivered to the defendant. 


Ante 145. 
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Hilary Term 
9 Geo.2. 1735. B. R. 


R Lord eren ers l Chief Juſtice 


Sir Faancts Pao x, Knt. 
Sir EDMUND ProBYN, Ent. 
WILLIAM LEE, Eſq; ; 

Joux WII LES, Eſq; Attorney General. 
D UDL ty 'Ry DER, Eſq; Solicitor General. 


e The King ard Hoſkins. 
Return to a qj- N DA MUS tothe defendant as late mayor ofthe borough 
"whom _ w /| of Boſſiney in Cornwall, and to Lyne the town-clerk, 
mad and to pi free burgeſſes to elect a mayor; and the deſendant 
Anachmen has ſent the return to the crown-office, which is, that the office is 
— 7; full of one Robins who is the mayor; and this return is in the name 
Faigek the of Lyne the town-clerk and of the free burgeſſes; whereas Lyne 
nan 40 a diſowns by affidavit that he. knew anything of making the return; 
cetun. and that appears likewiſe that the majority of the free burgeſſes did 


not conſent thereto, it being alledged, and the diſpute . is, whether 


Robins was. mayor or not; and upon a rule for the defendant to an- 


ſwer the. matters. of. the affidavits, his counſel argued, that an action 
would not lie for that return as a falſe one, becauſe of the multipli- 
city, none of the corporation being hurt particularly, but that an 
information. might · be granted and fo have the return tried, but that 
it is no way proper for an attachment. 


Lord Hardwicke Ch. Juſtice: The court made the rule -only for 
. anſwering the matter of the affidavits in order that they might either 


grant an information for a falſe return, or an attachment as the mat 
2 tor 


— Hilary Term 9 Geo. 2. — 
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ter ter ould come out; and now I am of opinion, this is a contempt 


in the defendant, and that therefore an attachment ſhould iſſue, 
whether the return be good or not in law, or true in fact or no, can 
be no reaſon for this attachment, becauſe that ſhould be tried upon 
demurrer or upon an iſſue on the fact; but this behaviour of the 
mayor, who is the only perſon that can tranſmit the return to us, 
in ſaying this is thejapſwer of the town-clerk, and the others con- 
cerned, when it is not fo, nor had proper authority to make ſuch 
' anſwer, is an impoſition on the court and a contempt. 


Per Cur, Let there be an attachment. 8 


Vide 2 Salk. 431. pl. 9. 12 Mod. 308. upon a return to a manda- 
mus it Mag ſuggeſted, that tha ſame was made by the mayor and by, 
the minor part of the burg eſſes; but that the majority did not con- 
ſent, but would have obe 4 the writ, and therefore it was prayed 


that the return might not be received; and per Holt, Where a writ 


is directed to a ſingle officer, as a ſheriff, and a return made b. 
a ſtranger without; his privity, he may any time that term come 11 
and diſavow it; but where the writ is directed to ſeveral, and the 
mayor who is the moſt principal and proper perſon returns and brings 
in the writ, it is not fit we ſhould examine upon affidavits, whether 
_ was the conſent of the majority ; we will take it and leave you 

niſh the mayor for the miſdemeanour, and fo the return was 
fled. And 2 Salk. 432. pl. 10. It was moved that the ſenſe of the 
mayor differed from the majority of the corporation, he would exe- 
cute the writ, whereas they were for returning an excuſe, and prayed 
that the mayor might be ordered to deliver the writ to the reſt of 
the, corporation; Sed non allocatur, for he is the head and princi- 


Pal, gad. take Jer. courſe aa him. Ft 
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P t demurs to the declaration, and the objection made is, that 
the dec ation ſays the defendant was ſummoned to anſwer inſtead 
of laying he was attached to anſwer. 


1 4 


8K 3 


2 for plaintiff, This is not material, for it is only a recital 

4 18 Writ, and the defendant has not prayed oyer thereof, ſo n 
it foes, not; appear but it might be by ſummons. 13 3% 
| 110% 

Lord Hardwicke Ch. J. You cannot have this exception /withorit 

Ak. de, ,Prayed oyer, but however they might amend the recital by 

the Wet, ol that were all, Judgment for plaintiff, 
8 be dene : C << 88 Daintree 
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Whether 


ſtriking in / 


church a tem- 
poral or ſpiri- 
tual crime. 


wo a St 2 


0 , 1 ; 
- 80 8 2 - 
1 \ Ce 4 5 | | 
n 11 9 
; 4 * - " 


. 
—— 


Daintree and juſtice. 


Deen DAN T being in cuſtody of the ſheriff of Midileſex 
upon a charge of felony, een 


Draper moves that he may have leave to charge him with meſue 


proceſs, vix. with a latitat. 


Cur', Be it fo. 


Bilſon verſus Chapman and Reynolds. 15 n 


A Rule was made laſt term on the motion of Mr. Denniſon that 
the defendants ſhould ſhew cauſe againſt a prohibition, ' Chap. 
man is a church-warden and Reynolds is a judge of the court of the 
archdeacon of Northampton, and a ſuit being there inſtituted. at the 
promotion of Chapman againſt the plaintiff for ſtriking one in 
the church-yard ; the judge has proceeded to ſentence of excom- 
munication upon the ſtatute of 5 & 6 Ed. 6. c. 12. which ſtatute 
was ſuggeſted. for the preſent plaintiff, and Denniſen likewiſe cited 
the caſe of Dyer and Eat, 1 Ventris 146. the words whereof are 
thus, Where by the fat. of Ed. 6. it is ordained that ſtriking in 
e the church-yard ſhall be excommunication ip fucto; this though 
it takes away the neceſſity of any ſentence of excommunication, 
yet he that ſtrikes doth not ſtand excommunicated, until he be 
* thereof convicted at law, and this tranſmitted to the ordinary”. 


The flat. of Ed. 6. has three clauſes; the 1/7 is, That if any 

ſon ſhall by words only quarrel in any church or church-yard, it 
ſhall be lawful for the ordinary upon his conviction by two witneſſes 
to ſufpend him, if a layman, ab ingreſſu ecclefie, and if a clerk, 
from the miniſtration of his office, The 2d clauſe is, That if any 
perſon ſhall ſmite or lay violent hands upon another in a churca 
or church-yard, that then ipſo facto he ſhall be deemed excom- 
municate. The 3d is, That if any perſon ſhall maliciouſly ſtrike 
another with any weapon in a church or church-yard, or draw any 
weapon with intent to ſtrike, the ſame perſon being convicted by. 
verdict or confeſſion before juſtices of aſſize ſhall be adjudged to 
have one of his ears cuts off, and beſides be and ſtand zp/ſo facto ex- 


communicated, 
And 
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And now this term Serjeant Eyre ſhews cauſe, as to the caſe in 
Vent. of Dyer and Eaſt, if that were upon the 24 clauſe of the act, 
it cannot be law, becauſe it takes away the neceſſity of a ſentence of 
excommunication without which no excommunication can be, and 
therefore it ſeems rather to be a caſe upon the 3d clauſe which re- 
quires a prior conviction, and he obſerved that the word ſiriking is 
in the caſe, which is the word of the 3d clauſe, whereas ſmite is the 
word in the 2d clauſe, 


The juriſdiction of the eccleſiaſtical court muſt be returned by 
the act, becauſe it gives a puniſhment which they only can inflict. 


That the eccleſiaſtical court have original juriſdiction in caſes of 
this nature, he cites Hutton's caſe, Latch 116. where it is allowed 
that the Biſhop may, for the peace of the church, grant an inhi- 
bition. | 


The church-wardens have power over ſuch offences in the time 
of divine ſervice, and yet the party may be alſo indicted. 


It does not follow becauſe the temporal courts may proceed in it, 
that therefore the eccleſiaſtical juriſdiction is taken away, for the act 
of uniformity does not take away the eccleſiaſtical juriſdiction. 
Condroy's caſe, 5 Co. cites a caſe of Skreen and Pockrant, which was 
in the Common Pleas, Trin. 3 Geo. 2. ſuit was in the eccleſiaſtical 
court for a church rate againſt a quaker, and of ſuch a value as the 
juſtices of the peace are allowed by the fat. W. z. to determine and 
the plaintiff above declared in prohibition ; and upon demurrer to 
the declaration, it was unanimouſly agreed that the eccleſiaſtical 
court ſtill retained their juriſdiction. 


—— — 


— on des 


As to the caſe of Dyer and Eaft in Vent. it is contrary to all the 
caſes that have been determined upon this act, viz. Dyer 275: b. 
Monſon's caſe, which though not ſaid to be determined in the book, 
yet it is cited in the caſe of Baker and Brent, Cro. Elia. 680. by 
Dodderidge as a caſe reſolving that the words of the ſtatute iſo fats 


excommunicated, are to be intended excommunication after ſen- 
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tence, or due trial and conviction, and not before. Cro. Eliz. 919. +28 
Sonbam and Rundle, and Viner and Eaton in Hetley 86. which laſt x 
is a caſe upon this very clauſe. 118 
Reynolds with him cites Ny 104. * Cro. Cha. 464. Cholmley's . Wl. 

, oO . — 0 t S, 0 1 1 5 > 

caſe, and Penbolloe's caſe, which is in Cro. Eliz. 231. 2 Leon. 188. be 4, 4 
: 99. 7 y do not 11 228 

and 4 Leon. 49. that he cannot be indicted upon this clauſe, warrant what + WES 
eh | he ſays. 1 by! 
It 1119 
1 
won 
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It appears by the Regiſler 49. b. 51. a. 57. Fi That a . 
tion lies in a ſuit for laying violent hands on a clerk, and yet there 
too it might be ſaid that there ought firſt to be a verdict anner 
ae | 23 Air 
* Yerje ant Chapple contra: I his is not merely a ſpirituabaffance 
for it is a breach of the peace vi & armis, and wherever a/ ſpiritual 
offence is coupled with violence, the ſpiritual Juriſdiction is: Bone; 
| foi is Gallizard and * 2 Salk. 552. | 
4 is ke the act which makes a deprivation 72 falta: forth. 
„„ ©, mony, and there no ſentence declaratory is W 6 C. 29. b, 
Green s caſe. | | 4 4544.36 4c 
„ The 8 courts ſhall have the copſtryQtian of ats of "rl 
5 ent; ſo Wheeler's caſe, Godbult 218. a ſuit for working on-the 


of Se. John el was prohibited, _ £2 36. thus: 

In that caſ; , n 
prohibition 1 WT 7 with him, cites Gro, Ja. 462, Large v. alen, Tha mo 
kay gs 21 1 court capnot. give damages upon this ſtatuvee. 
a ſuit upon 
this ſtatute ſortawiitlg in the church yard; it was prayed becauſe they had given coſts, and denied Vids 
coſts theae ars peg e, litis Kern b N if it . < ASH 

IOWA? 3 Bu 4; LY } e 


Oites Hob. 246; dub 1 Pumel the” dedendent bein "enjoined 

gation by the archdeacon for railing and ſowing diſcord among 
* neighbours, à prohibition was awarded, for the cauſe belongs 
to tie leet; and 7 Hot to them. "FI * F x * 


Ss .» .- 
aa Peri 11. : ct 45 | 


* Excep 
ſays the . *. 
it were in the © 


22 That the ecclefi aſtical court may build their ſentencth? upon the 
a -aQs' of the King's courts, ſo they may deprive a man by ſentence 


bebauſe he 1 Is convicted of felony, & - Hob. 291. Serle's caſe. 


PL i.. 
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In a ſuit for dilapidations which is within their jorifdith gh they 
cannot try if covin or not, for that depends on the conſtruction ol 
the Fat. of 13 Eliz. c. 10. which it veſts not in them to judge of, 
but in the temporal courts. ' Heb, 84. Spendlowe v. Smith. Cites 


+ That was a 2 
ir bete re te Littleton's Reports 152. a + prohibition awarded to a ſuit for miſbe 


high commiſ. having in the church. 

ſion court at 

York for non - reſidency and for breaking open a pew in divine ſervice, and other miſbebaviours i in the 
church; a prohibition went becauſe, ſays the book, the high commiſſion cannot puniſh for non- reſideney 
nor breaking the pew, and for the other things he ſhall be bound to you behaviour, and the complaint 
ought alſo to be before the ordinary, 


'Lord 
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Lord Hardwicke Ch. J. This is a very plain caſe, and had it not 
been for that very ſhort note in Ventris, 1 ſhould have been againſt 
granting a rule to ſhew cauſe ; there are two queſtions in this caſe, 

18, Whether the eccleſiaſtical court has a juriſdiction at all to give 
ſentence, or whether the. party does not ſtand immediately excom- 
municate without ſentence. 2dly, Suppoſing a ſentence to be ne- 
ceſſary, whether there ought not to be a prior conviction; as to 
the ½, I think they have ſuch juriſdiction, and that there muſt 
be a ſentence declaratory at leaſt; this is not a juriſdiction claimed 
by force of ſome antient canon or eccleſiaſtical law, and not given 
away by ſome ſtatute which has no ſaving thereof; but the ſtatute ſays 
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7 | 
that for ſuch a fact a man ſhall be zpſo facto excommunicate ; fo F | 
that their juriſdiction ariſes from the ſtatute itſelf ; then the queſtion | 
is, Whether they can proceed to give ſentence; and I think they "3+ i 

can, for in no caſe upon any act of parliament which ſays, a man £1 
ſhall be excommunicate zp/o facto; but there needs a ſentence decla- be ; 
ratory, as well as if an act ſays a man ſhall ſuffer death, there muſt 4 
always be a conviction ; beſides how could ſuch an excommunica- 1 
tian without ſentence have effect ſince. no excommunicat capiend can . 
ide without a fignificavit, and who can make a fignificavit but the 4 
eccleſiaſtical judge, and how can he do ſo but upon ſome proceed- Ws 
ings before him? ſo that I think the caſe in Ventris as to that point 14 
is miſtaken. - As to the 2d queſtion, it depends on the conſtruction 9 
of the act, viz. the 2d clauſe, and nothing there requires a pre- 34 
cedent conviction, whereas if a ſentence be neceſſary it muſt be Wy 
upon a due proceeding. It is not ſufficient to ſay, this is a temporal 1 
offence, for, be it what it will, the act has given them a juriſdiction, bt 
and it is the ſame as if it had given juriſdiction, to,any other court : WI 
if the caſe had been upon the 3d clauſe of the act, and it ſeems wel 
probable that caſe in Ventris was ſo, then it is plain a conviction 458 
prior was neceſſary, becauſe the excommunication is an accumulated Bl 
pypiſhument, = 
Tee: The reaſon given why a ſentence is neceſſary, is becauſe a 
otherwiſe the party can never be abſolved. | Mt 
Per tot Cur', Rule diſcharged. 1 
85 D d d Collins | | 
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7RIT of error - directed to YE: mayor, berchet and aldetmen 
of the city of the Bath, whereas the ſtile of the oouft, 35 
ppears by the Fern _—_ is The mayor, Se, e yr the 

E 7 hy of Bath, ; | 
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law then ſtood were * e) that weits error, reid any variance from. the 
original — 45 A ſhall be amended, and m made agrecble | 0 the record by the ED 1. 


writ of error is 
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bog. Fe cle che plain nen. "Gig; ite the mates 15 ergebe fer 
thitzgs done by the ſervant in and abont his office. Bofon and Sand. 
Ane 2 Shriver wh; ler. 1 Hed. Dy. Maſe and Bllice. D1600 No 
SA ANA 3TH: ; | i”; fttisb! . Met ae 
ADs Be unlswfol wage 10 was hid that it Bed net er 
that ve trioney received, and het the geld of Norlugul, and 
ſibly that law may inflict a penalty on the owner of the good 
and not on the owner of the ſhip; but however the misfeaſance is 
then of this d&ion,” and therefore poffbly an action mi dot 
lie for not tak ing them on beard, but hen he had them P 


75 
dHly; 


the contract was executed and he muſt take care of the goods;;-as' to 
the freight being payable to the maſter of the ſhip, yet ſtill it is a 
benefit to the owners, for the maſter has the leſs wages; Cites Coggs 
and Barnard, 1 Salk. 26. upon an undertaking without conſidera- 
tion, held that though no action lay for not doing, yet e r 
155 iv anſwerable No 


For the defendant it was ſaid that the unlawfulneſs of he hee: 
aipht be put out of the caſe; and it was argued that the" o\yners 
100 1 | $3 ate 
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are not liable for contrafts made by the ſee: upon bis own ac- 
count; ſo the maſter may hypothecate the ſhip for his owners, but 
not for his own debt; Barnard and Bridgman, Hob. 11. and 1 Rol. 
Abr. 530. pl. 2. ant though the mariners are the maſter's ſervants, 


yetrhe is not hable' for their contracts. Molloy de jure 75 | 


1 234+ 


5115 10 
That as there was no agreement in this caſe who ſhould. have 


the freight, it muſt be paid as the ufage i is found to be, to the maſter, 
anden his verdict that muſt be taken to be the cu ſtom; and if goods 


are; ſent abroad generally the freight muſt be paid as uſual f in ſuch 
caſes, Molloy p. 257. that it appears from the cafe of Behn and 


Sandford in ix 9h Shower, Comberbach and Carthew, that theſe 
ſort"sf actions do not lie againſt the owners as being the appointers 
of the maſter, nor as being owners of the ſhip, for then dilagreeing 
owners would be liable, but only as receiving freight. 


Lord Hordwicke Ch. J. One thing occurs to me on reading the 
record, which has not been ſpoke to; there are few caſes of this 


ſert teported, only two principal ones, viz. Morſe and Shure, 


and the opinion was that it lay either againſt the maſter or owners, 
_ the declaration in that caſe is founded on the cuſtom of the 
general; in Boſon and Sandford, as appears by Cartbe u, 


45 declaration lays the ſhip to be à ſhip uſually carrying goods for 


hire, and thereupon the declaration is founded. In this caſe the 
declamiion i is different from both; for the firſt coupt, on which the 
verdickt is given, is that the plaintiff cauſed to be delivered and laden 
on board the faid ſhip: ſeveral goods and merchandizes to be ſafely 
carried to London, there to be delivered to the faid Bouther, he 
paying freight, and that the defendant having received the goods 
into/his. cuſtody, undertook to carry them ſafely ; and that het ſhip 


armed. and aint is 75 to pay the freight, but defendant refu- 


ſes o deliver e obs r here no cuſtom of the tealm is laid, 
nor that it was a ſhip u fually carrying for hire, but a ſpecial under- 
of the defendant, nor has the verdict found any thing mote; 
ſo then the queſtion i is, whether this caſe comes up either to Mor ſe 
and Sluier, 7 to Boſbn and Sandford ; for the undertaking is only 
thus far verified by the verdict, that the ſhip being in the To gus, 
the maſter took the goods on board by the lading; and 1 — it 
deſegves to be conſidered, whether if 4 ſhip be ſent for a particular 
purpoſe, and not in the general way of trade, the maſter can take in 
goods to charge the owners, and if ſo, whether fomething jg 
ſhould not have been ſheyn in this declaration, and found by th 
verdict, for on this record, if we give judgment for plaintiff, we Gag 
lay;that i in all caſes, even though the hip be ſent for a particular pur- 
; poſe 


Baſorirand Sandford; the firſt was an action againſt the maſter or ly, 5 
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1 poſe and not in the general way of trade, the 
| [car to charge the owners, and if ſo, whether ſomething, 


- <—— xt a, m_ 
_ — eve gr WE on. * 


this may be a new ſhip, and yet it would be equally liable ag if it 


— — — — . 
N : l : g 
W 
he maſter can take 
984 - IS © 1 F an. 
10 


ould not have been ' ſhewn in this declaration and found by the 


verdict, for on this record if we give judgment for plaintiff we muſt 
day that in all caſes, even though the ſhip be ſent fot a particular 


purpoſe, it is in the power of the maſter to charge the owners. 


Ter: My Lord Ch. Juftice's obſervation ſeems to be very right, 
becauſe the plaintiff ſhould ſtate ſuch a caſe as the law and cuſtom 
of the realm as to merchandize can operate upon. The owner is 
liable as well as the maſter in reſpe& of ſuch cuſtom and of receiving 
freight, and the owner as well as the maſter may bring an action 
for the freight, and it is on that foundation that he is liable to the 


freighters. K ene 
1 - | 8 KEE | | Fo ms } ey 3104-1 
It was again argued this term. „ NM rtr 


Bontie for plaintiff; If this caſe depended only on the general 
queſtion, whether the owners were liable, for, the neglect of, the 
maſter; there are ſo many caſes to that purpoſe that there could be 

0 doubt, but that they are ſo for all matters which fall within the 


compaſs of the maſter's employment; ſo that the queſtion hate is, 
whether there be any thing found which can diſtinguiſh, this caſe; 
now it is found that the maſter. is to take the whole freight, unleſs 


chere be ſome ſpecial agreement to the contrary, and that there was 


none in this caſe; now though freight be one reaſon, yet it is not 
the only 


only reaſon, for the employment by the maſters is another reaſon 
for making them liable; and ſo it is held by Halt in the caſe of Heſan 
and Sandford, ſo Molloy pa. 234, 5- ſo that the owners are Jable 


een upon that head; but that it cannot be ſuppoſed even here that 


the maſter was abſolutely to have the whole advantage, and that no 
advantage was to accrue to the owner, for no doubt the maſter 
received the ſmaller wages in reſpect of profits to be made this Way; 


but however they are liable from the een without 
any other conſideration; as to what. was fa 


aderation z, as te vas ſaid about the unlawifulneſs 
of the trade, it is ſufficient to ſay that it is far from being, unlawful 
in England, but on the contrary is encouraged; by the laws, for ſo- 
reign money may be imported: hither without warrant or fee. Bao 


of rates 13. Fox 00. * 


As to the form of the declaration, that it does not alledge this to 
be a ſhip uſually carrying for hire, he argues that it is not geceſſamy, 
ot there are many inſtances of declarations without it, and pe 


had made many voyages; ſo likewiſe of a carrier that makes his 
Acſt journey; ſo likewiſe drawing a ſingle bill of exchange makes 
2 a 


mm ˙ 


Term 9 Ge 2. 


1 


a man a erde the phy poſe} and Hil We 2 ——— 
125, Carth. 2 dell. 1. pl. 2. 2 Ventr. 295, 310. 


1 


an is good without ſaying a common lighterman, for it is the 


deſtoerey that makes the contract, Palmer 523. Simonds and Dar- 


n and the foundation of the action is the «truſt and recompence,. 


ſo kunt wo bether this ſhip had uſually carried for hire, or this were 
its firſt voyage, there is no difference; cites Cro. Jac. 262. Rogers 


and Head, declaration againſt one as a common carrier, alledging 


that he is a common carrier, and objeRed in arreſt of judgment 


that though he is now, he might not be ſo at the time of the deli- 


very Ok the goods, and unleſs he were ſo he cannot be charged but 


#Tpecial action, and held that the action lay upon the aſſumpſit 
to*carry ſafely, but not becauſe he was a common carrier ; this 
cife indeed cannot be mentioned upon the defendant's gſumpſit be- 
cauſe there is not quid pro quo ; but this action is founded upon the 
deceit in negligently carrying. He cited alſo 1 Sid. 244. where 
che plaintiff declared upon the cuſtom of the realm that the defen- 
dant was a common carrier, but did not ſhew he was ſo at the time 


of thE delivery of the goods, and objected that this was a miſtecital 


fe cuſtom, but held that the declaration is good enough without 
rearal” and thetefore a bad recital ſhall not vitiate, it being a-recital 
of de common law, though a bad recital of the ſtatute which need 
not be recited ſhall vitiate, He cited alſo a cafe of Brandon and: Pea- 
cock in C. B. Paſc. 3 Geo. 2. and affirmed upon a writ of error, Paſc. 
1 Gro. 2. where the declaration was exactly like this, without ſtating 
22 Was a ſhip uſually carrying: tor oye | 
AR * 2: 


Ford Hardwicke Ch. J. In that caſe 1 cura it was a a general 
Verdict vpon an aſſumſ ſit. 


aeg Wright for defendant ; The verdict is found on hs firſt 
count of the declaration which does not charge the defendant as ha- 
vg carried for hire, and therefore he muſt be liable by the ſpecial 
Ttäking found by the verdict, or not at all; fo the 88 in 
D. Vac. the  afſumpfit made him liable; but the queſtion here is, 
whether the afſumpfit laid be found in this caſe; ſo in the caſe in 
Palmer the declaration was that he carried for hire, which is fan- 
tampunt to alledging him a common carrier, becauſe they muſt 
Charge him as a common carrier; we do not object to the declara- 
tion as a bad declaration, but that they have not made it good. 
The only queſtion is, whether the undertaking of Lawſon the de- 
ſendant is found to be ſo by the verdict, or whether the undertuking 
Fund be not the undertaking of the maſter of the (hip. If owner- 
alone were ſufficient to charge the owners, then a diſagreeing 
ner would be liable, which he is not. Carthew 63. Compberbach 
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OMB, 152, 153. So a declaration alledging the defendant to be a 
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LA der e 8g i; this! caſe” is that the defendant Was ſale 
2 and appointed Fletcher to be maſter; ſo that it does not 
that he was to: carry for hire, nor that it was the pature 
of the maſter's employment ſo to do; and he might be employed 
in the owner's buſineſs alone, and not as a carrier to take in. for hire. 
Indeed the maſter is to ſome purpoſes able to bind the owners, as 
for repairs of the ſhip, becauſe that is neceſſary and ariſing) from 
the hature of his office; but the contract in queſtion does not con- 
cern the government of the ſhip, and the court will intend no other 
matter to maintain the action than what the plaintiff himſelf has 
ſhewn, 3 Co: 52. 5. cites Ward and Evans, 2 Salk. 442. that the 
act of a ſervant ſhall not bind his maſter, unleſs he acts by his 
rpaſter's authority. If a maſter of a ſhip can in any caſe oog 
Nen he has done fo here. 1 VII. 


** the caſe of Boſon and Sandford the owners. were * as 
common carriers, and found to be ſuch, and freight found to be re- 
ceived by them, and that was the ground of the reſolution in that 
on as appears from Sail. 440. TY 


1811 "IT 0 


» -Lont Herdwicke Ch. J. As to myſelf, I have no doubt in this 
caſe q there are three queſtions, viz. Whether this caſe is different 


from the former caſes; either 1½, From the finding, i in the e 
Ee is to Wan * e n 


ach, * this is a unde woe in Portugal, or 
HSE 14 


«194 If there be found upon he whole matter ſufficient to charge 
the men 0 | 7" 


** to the "7 I think the owners will not be diccberged upon that 
denk for there is no difference between the freight's going to the 
maſter by the owner's ſpecial agreement, or by the cuſtom of the 
trade; it is the ſame; thing; and as Hale ſays, 1 Vent. 239. That 
in effect the merchant pays the maſter's wages, for that it is but 
handed over by the owners to the maſter; a likewiſe the freighter 
does 1 in effect pay the owners, for it is handed to them by me mal: 
cer. 


2dly, 1 think the unlawfulneſs of the trade makes no difference, 
for it is not material to us what the law of Portugal is, but what the 
law of England is; and here in England it is not only a lawful vo, 
but very much encouraged. 


3dly, But what determines my opinion is this laſtpoint, which 


occurred upon comparing this declatation with thoſe in * 
Sluice, 


— 


Hilary Penm 9 Gaal | 2 
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Sluice; and Ben and Sandford ; for I think that upon this "I'M a- 
tütion taken wh the verdict, judgment muſt be for the defendant. 
The queſtion is, whether ſufficient appeats in this cafe to charge 
the(defendant ; now he muſt be charged upon the cuſtom of the 
realm," as uſually carrying for hire, or elſe by bis expreſs undertaking, 
As to the cuſtom of the realm, it is not now neceſſary it ſhould. be 
ſet out in the declaration, though all the old entries are ſo, but that 
being reckoned part of the common law is not therefore neceſſary 
to be alledged; but yet the plaintiff muſt prove a ſufficient caſe 
within the cuſtom, and upon all general verdicts will take ſuch a 
caſe to have been proved; but this being a ſpecial verdict, we can 
only take the caſe to be as it is found; and I think the caſe now 
found is not within the cuſtom, for it "Is not found to be a ſhip 
22 carrying for hire, nor that it was employed in this caſe to 
carry according to the cuſtom. In Boſon and Sandford it is laid, that 
the ſhip afually carried. for hire, and the jury likewiſe find that it 
uſually Carried Far hire, and that the plaintiff delivered the goods on 
boatd, Ge. ſo that though it is not laid or found as the cuſtom, yet 
ſuch facts are laid and found as bring it within the cuſtom, As to its 
being a new ſhip, if that were ſo, yet the maſter would be liable, 
but then it muſt appear that the ſhip was employed in that voyage 
to carry goods for hire; for any thing that appears in this caſe this 


might'be a ſhip ſent to Liſbon for a ſpecial purpoſe, and if fo, no 


one can ſay that the maſter by taking in goods of his on head 
could make the owners liable. In the caſe of common carriers, 
you muſt either ſet forth, that in that particular inſtance he carried 
for hire, os declare upon the cuſtom of the realm. In the caſe of 
Ce and Barnard, the great doubt was, whether ſome conſidera- 
tion ſhould not have been laid ; and the court held that the defen- 
dant having undertaken, he was anſwerable for the misfeazance, 
but that was by reaſon of the perſonal undertaking, and it would 
115 been an action to charge the maſtet for his ſervant. Nothing 

ts here of any perſonal undertaking in the owner, but only 
15 undertaking of the ſervant, which can only charge the owner by 
the cuſtom; and as to the caſe of Brandon and Peacock, that was 
a general verdict; ſo that the court was bound to take a ſufficient 
caſe'to have appeared befgre the jury. This is no reaſon why theſe 
caſes ſhould be carried any further than they have been 7 ; fo 
1 think the defendant muſt have judgment. 


11 


5 e: The finding as in this caſe, that this was FL Tae IO 
and that freight was to be paid for it, is indeed evidence that it was 
a carrying for hire, but it is no more than evidence, and not a find- 
ing, and therefore we cannot take notice of it. 
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Tee: There are no ror here to vary this caſe mate- 
rially from the caſes cited; if goods are put on board a trading ip, 
either the owners or maſter may bring an action for the freight; 
Fry and Marſh cited in the margent of the caſe of Boſon and Sand. 
ford. The delivery of goods to the maſter of a ſhip trading for 
hire is a delivery to the owners; but there has been no caſe cited 
where owners have been held to be liable, but npon the cuftom of 
the realm, or as trading for hire, or upon a ſpecial undertaking ; 
-owners can never be liable but in reſpeRt of the delivery' of goods to 
a ſhip trading for hire, where the delivery to the maſter is a deliver 
to the owners, and where the 'owners can in reſpect of ſuch delivery 
bave an 1 7 for the freight ; for you muſt ſhew a benefit accru- 
ing to the perſon againſt whom you bring your action, or elſe a 

ſpecial undertaking ; ſo that I think it is a material objection upon 
the face of the declaration. | Court unanimous for the Select. 


1. 
. 1 n 


Bootle then moved, that as the mais were with che plaidtift, he 


might | have leave to diſcontinue upon Ferien of coſts,” 25 | 


Whether the Land Har dwicke Ch. J. I do not remember any WOO 'of its 
Plaintiff can being done after a ſpecial verdift found and argued. This is not 
diſcontinue af- 

! the caſe of an uncertain verdict, where the court take upon them to 
vetdict. award a venire de novo. It has been done upon doubt eien after the 


opinion of the court given. 7 


1 


Page: Did you ever know a diſcontinuance after a general ver 
dit, 10 yet this 3 is the fame, FRO 


Cure, Let defendant have judgment unleſs cauſe, 
At the day given Bootle for Plaintiff eve cauſe. 


Lord Hardwicke Ch. J. I have looked into this, and. am cart 
| fied that a diſcontinuance may be after a ſpecial verdiet | 


| "Bootle It has been done after a judgment upon 'demurrer, 

1 Saunders 23. and frequently after argument; cites 5 Mod. 208. 

Keat and Barker, © It may be allowed afier a ſpecial verdict and 

But not after *© an argument at bar; ſo likewiſe after a joining in demurter. 

— Sq But the flat. 2 H. 4. c. 7. that after a verdi@ a plaintiff ſhall 

days the book. © not be nonſuit, which was otherwiſe at common law, for 1 he 
did not like his damages he might be nonſuit.“ 


Abney for defendant: This is intirely at the court's diſcretion, 


and ands upon the ſame footing as granting new trials, which the 
5 . 


— — — — 3 
— — 232 99932 — * 2 
1 — .nl 2 FR 
— | me T * r N ST. =" 
Hi ary I erm 9 Geo. 2. 201 
nm NN | 


court. never does in hard actions. 2 Salk. 644. and this is a hard 
action. | 


| Serjeant Wright with him, admits that it may be done after a 
ſpecial verdict, though not after a general one, and ſo is 1 Sal. 178, 
Price and Parker ; but as the book ſays it is a great favour, and 
this is a hard action, being to charge the defendant upon ſtrict con- 
ſtruction of law, and not for any act of his own. 


Bootle replies, That this is different from the caſes of new trials, 
and is like caſes of miſtakes in the pleadings, for here this verdict 
was found upon a miſtake ; that diſcontinuances have been in hard 
actions, he cites Jones and Pope, 1 Saunders 39. and 1 Sid. 305. 
diſcontinuances allowed after argument upon demurrer in an action 
of debt for an eſcape though the objection was made of a hard ac- 
tion; ſo 2 Saund. 73. leave given to diſcontinue in a bad action 
though the plaintiff had another remedy. Admits that in Salk. it 
is ſaid to be a great favour, but in Comberb. 363, 171. it is laid 
down generally; and he offered an affidavit that the ſhip is ſince 
ſold, and therefore the plaintiff has no remedy in the Admiralty 
court. | 


Lord Hardwicke Ch. J. We muſt take it upon the record and 
cannot go out of it; and this is not like a new trial where we go 
into the fact, for the ſpecial verdict is now upon record. The 
queſtion is, Whether after all theſe arguments, and the opinion of 
the court given thereupon, the plaintiff may have leave to diſconti- 
nue. It is certain that after a ſpecial verdict found and argued, there 
may be leave given to diſcontinue, but it is a great favour, and the 
courts never allow it but where very ſtrong circumſtances are, which 
do not appear in this caſe, and I think is properly compared to 
the caſes of new trials in hard actions, which are always denied; and 
in Smith and Frampton, Salk. 644. it was denied, though Holt ſaid 
he was not ſatisfied with the verdict; ſo Sa/k. 653. Dunkley and 
Wade, a new trial granted where verdict for. plaintiff in a hard ac- 
tion, though Cur' ſaid, had it been for defendant they would hardly 
have granted it: ſo the court denied it in one caſe becauſe it was 
a hard action, and allowed it in the other for the ſame reaſon. And 
this caſe is the more fimilar, becauſe the legiſlature have altered the 
law in that caſe (which was for burning, ſetting fire to another's 
houſe by burning mine by accident) as well as in this, for now no 
ſuch action for burning the houſe can be brought. Now to com- 
pare this caſe, it is againſt a maſter for gold Joſt by the negligence 
of his ſervant without any privity of the maſter, and the opinion 


of the court is, that here is not a ſufficient contract laid, and the 


legiſlature have ſince declared that it is a hard action, and miſchic- 
F vous 
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Jurors. 


Party who 
f apports the 


ſuit not to be 


a witneſs. 
2 Stra. 1026. 


vous to the publick, and therefore we have the ſtrongeſt warrant to 
ſay it is a hard action, and to determine our diſcretion to deny a dif. 
continuance. | 


Lee: It is clear that there have been diſcontinuances after ſpecial 
verdicts and arguments at the bar, and the opinion of the court 
given, and it is as clear that when the party applies for leave, that 
the court muſt have a diſcretion to grant or refuſe, or elſe it might 
be done without aſking. 


Rule abſolute, Judgment for defendant, 


N. B. By flat. 7 Geo. 2. c. 15. It is enacted, that owners ſhall 
always be liable for any embezlement, &c. by the maſter or mari- 
ners without their privity, as far as the value of the ſhip and the 
freight of that voyage. | 


Blagney's Caſe. 
XI the firſt ſittings at Niſi prius in Middleſex one Blagney was 


' A excuſed from ſerving on the jury, he being a gentleman pen- 
fioner, which is an officer upon the checque roll; for per Lord 
Hardwicke, The officers on the checque roll haye an ancient privi- 
lege not to be ſworn on juries, 


Hopkins, &c. Neal and another. 


HE plaintiff being riding on horſeback behind her father 
was aſſaulted by the defendants, and thereof ſues by Wright 

her next friend; ſhe being an infant of 17, an action of affault 
againſt the defendants, and her father being called upon as witneſs 
for her was objected to, he owning that the ſuit was carried, on at 


his expence. 


Lord Hardwicke Ch. J. It is no crime in the father to be at the 
expence of a ſuit for his child; but fince he is, he cannot be a wit- 
neſs; for he can never be reimburſed without the plaintiff recovers ; 
becauſe the being an infant is not bound if ſhe ſhould promiſe to 
repay at all events: and if the has no property, ſhe might be admit- 
ted in forma pauperis, for the ſtatute only requires an oath that the 


perſon has no property. 
6 Hood 
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Hood and Hebden. 


> 
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$ # of , 


F ME R to ſhew cauſe againſt a prohibition in a ſuit for tithes; 
# he ſays the ſuggeſtion is not that the tithes are not due, but that 
they are due to the impropriator, and the plea below is that of a 
modus; he cites 2 Roll. Abr. 310. 2 Rall. Rep. 5. that where the 
diſpute is only between parſon and vicar no prohibition lies, 2 Bult. 
157. Drayton and Cotterell in a ſuit for tithes, a ſuggeſtion for a pro- 
hibition was that a modus was payable to the vicar, and the prohi- 
bition denied, becauſe the modus cannot come in queſtion, but only 
the right of tithes to whom belonging, whether to parſon cr vicar ; 
cites. Taylor and Drake, Paſc, 4 Geo. 1. Stra. 87. a vicar libelled 
againſt the leſſee of the rectory for tithes of turnips, and it was ſug- 


* 
- 
: 


geſted for a libel that tithes belong to the rector, and not to the 


yicar, and the court would not grant a prohibition, being merely 
between ecclefiaſtical perſons, and no queſtion about the right of 
tithes, but only to whom payable. 


4 "Denniſon con', The caſe in Bulſt. is * denied to be law in Sid. 33 2. * It is not 


and, it appears here by affidavit that they are proceeding below to 


examine witneſſes to the modus. 
171. g C13 


formally de- 
nied, but the 
caſe in Sid. is 


contrary to 


Lord Hardwicke.: Upon that a prohibition muſt ga, to declare in. 


The King verſas Pewterus. 


B4 RNARDISTON moves that ſeveral unneceſſary counts, as Counts in an 
he calls them, may be ſtruck out of an indictment. pany 
| ſtruck out, 
Lord Hardwicke: How can we ftrike out any thing that the wha . 


grand jury have found? We might do it in an information, the officer 
that attends the grand jury ſhould not let ſuch indictments come 
before them; it is fit a rule ſhould be made that no indictments 
ſhould be preferred to the grand jury but by the clerks of the crown- 
office; and then we ſhould know who to call upon in ſuch caſes ; 
but however as it is found we can do nothing. 


Harris 


Bulſt. and re- 
fers to Bulſt. 
at the end of 


it, 


information. 


2 Stra. 1026. 
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Harris & Ux ver/us Hanna. 


ecutor ſhall 
pay coſts & 
e contra. 


coſts; the caſe was that the plaintiff and his wife, WU 
executrix to one Lucas, brought an action of trover againſt the 05 
fendant, and declared of goods which were in the hands of the 
teſtator in his life- time, but were after his death converted by the 
defendant, and when the cauſe came down to trial plaintiffs were 
nonſuit. 1 | 


a 


* Sed Yel- 50 for plaintiffs cites Hutton 79. Te 2 v. „ Srerll, Wis * 


tronand per Croke and Harvey, in a writ of raviſhment of ward fro ; Bly 
tra, for they as executors after the teſtator's death, upon a nonſuit they bn 


were named Pay coſts. Cites 2 Lev. 165. Bull and Palmer; defendant accounted 
"heir cle de. With plaintiff as executor to J. S. upon which account ſo much 
rived from due and he promiſed to pay; upon a nonſuit, per + Rainy +, 
"= ranger Twiſden and Jones, he ſhall not pay coſts, for the action is in "right 
— op- of his executorſhip, and the money recovered will be aſſets. | Cites 
on the imme 3 Leb. 60. Maſon v. Jackſon, trover by adminiſtrator, and declares 
ee he was poſſeſſed of ſuch goods, and loſt them and defendant con- 
and ſo within verted them; and on verdict for defendant held that plaintiff ſhould 
the very pay no coſts, becauſe the action is in right of the inteſtate,” &c. 
Nature. Cites 6 Mod. 92. 1 Salk. 208. ſaid per Holt, If executor, brjng 
gk trover for trover in teſtator's time, and converſion i in his own, he 
+ Wylde con 
tra, becauſe ſhall not pay coſts, 


he does not 


fue as ec. gerjeant Eyre for defendant : The rule is, that where the cauſe 
pro 

duce the will, of action ariſes in the time of the executor he is liable for coſts, 

but founds the for he may then bring an action without naming himſelf execu- 
action on an 

count with tor, but where he is obliged to name bimſelf executor I admit he 

bimſelf. is not bound to pay coſts; but I ſubmit it, that in this caſe the con- 

verſion is the cauſe of action, for it is the foundation and giſt of the 

action, and that was in the time of the executor; as to the caſe, i in 

Lev. there the account was about the aſſets of the teſtator; and I 

ſubmit it, that the caſe in 3 Lev. is not law, for there even the 

trover was in the time of the adminiſtrator, and that reſolution is 

therefore contrary to all the books. He cites 1 Salk, 3 14. where 

per cur', In trover by an executor upon a trover and converſion in 

the time of the executor, if nonſuit, ſhall pay coſts, for he need 

not name himſelf executor, and the goods are afſets in his hands 

though he never recover them. The ſame was held 1 Vent. 109. 

and Cro. Cha. 219. Atkey and Heard, and Sir W. Jones 241. cites 

Neates and Wilbeard, Michaelmas 1724+ trover by executor, and the 

conver- 
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aver ſion laid in his own time, and nonſuit, held that plaintiff 
ſhould pay coſts. | 


— 


— 


Lord Hardwicke : There was the caſe of Baller and Delander see Andr. 
Trin. 1 Geo. 1. where coſts were given to the defendant, upon the 357. 
diſtincion that my Brother Eyre lays down, where it is neceſſary ap 927 
for plaintiff to name himſelf executor, and that he muſt bring his ; 
action in right of the teſtator, there he is excuſed, though even that 
has been a pretty liberal conſtruction of the ſtatutes for coſts, becauſe 
coſts, are given as a ſatisfaction and not as a puniſhment ; but how- 
ever that point is now ſettled with the diſtinction as above. It uſed 
to be a ground of giving coſts or not againſt executors, if the thing 
or damage recovered was aſſets; but that is now exploded, for even 
though the cauſe of action ariſe after the teſtator's death, yet the 
thing when recovered will be aſſets ; ſo that the matter reſts intirely 
upon the diſtinction laid down by my Brother Eyre. 
\ 4 ee: The cauſe of action is the converſion which the executor 
is privy to: that caſe 1 Vent. 109. is directly in point. There is a 
0d caſe as to coſts concerning executors, which is Jenkins v. Plone 
in 6; Med. 91, 181, and Salk. 207. the rule is, that where the cauſe 
of action ariſes after teſtator's death, the executor is liable for coſts, 


„ 


becauſe then he is ſuppoſed a ſufficient judge of the cauſe to found 


1 


an-action, 
Rule muſt be abſolute, coſts for defendant. 


N. B. The ſtatutes which give coſts where plaintiff is nonſuit, 
or a verdict for defendant, are 23 H. 8. c. 15. and 4 7a. 1. c. 3. 


0 5 
* » * * 


tt $16! Anonymous. 


D* P ER moved to amend the rejoinder in the paper book by practice. 
the draught ſigned by counſel, and cites for authority Cro. Cha, Amendment. 
144, 145. and Hutton and Walker, Trin. 3 Geo. 2. 


46 Lord Hardwicke : But the draught ſhould firſt be verified by 
affidavit. 


| The o:her ſide conſenting, it was ordered to be amended, 
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_ Hilary Term 9 ——— 


The King and Inhabitants of Oulton. | 


JENNISON moves to affirm an order of ſeſſions which is 
removed into this court, for that it has been in two terms and 


no proceedings thereupon. 


Per Cur”, Let it be affirmed unleſs cauſe ſhewn before the erd 
of the term. 


- 
\ 


Cox and Robinſon. a 


Of paying A SSUMPSIT, defendant pleads a tender and that plaintiff re- 
money into fuſed, and that he is ſtill ready, and thereupon brings 40. into 


— . court; plaintiff replies a ſubſequent demand and -refuſal, and there- 


tender, and upon iſſue is Joined, and a verdict for defendant. 
whether it can 


be ſtaid to 


ſatisfy the de- And therefore defendant moved to have the 47. back again; and 


— upon a rule to ſhew cauſe, 
Colts, 


2 Stra. 1027. 


= . | 
Bayley for. plaintiff, cites 2 Salk. 596. Elliot and Callow, plaintiff 
after a nonſuit was allowed to take the money paid into court by 
defendant. He cites alſo Jenner and Belinger, Michaelmas 6 Gee. 2. 
where defendant to have the money back, the plaintiff being dead, 
and no proceedings in the cauſe, but refuſed, 


Robinſon : That money paid into court is an actual payment to the 
plaintiff generally in B. R. though in the Common Pleas it is not, 
but only at the peril of coſts, but here the plaintiff has taken iſue 
upon a collateral matter, which is a refuſal of the money; and as 
defendant has a judgment for coſts, he hopes it is 8 to ſtop 
a money. 


Lord Hardwicke : It is pretty difficult for the court to come at 
it by equity, the defendant Na a judgment and may have a proper 
execution, but how we can ſtop money in court in order to pay de- 
fendant 1 do not ſee, The queſtion is, whether the court can 
order the money to be paid back to defendant upon the event of 
the ſuit ; now in ſtrictneſs it is certain that money paid into court 
and ftruck out of the declaration can never be paid back again, and 
if plaintiff proves no more due to him at the trial, he muſt be non- 
ſuit, or have a verdict againſt him: but how can the defendant be 
intitkd to it again when he has paid it, as admitting it to be due to 
plaintiff? 


Lee : 


* . _ p * ay * bs 4 F 
V 
* 4d 4 


| 


Lee: The defendant to be ſure is intitled to coſts upon the ver- 
dict, but that muſt not deprive the plaintiff of a debt which is 
admitted to be due. The reaſon of paying money into court was 
only becauſe of the trouble of pleading a tender, and it ſtands upon 

the ſame footing. Rule diſcharged, 


Wallis and Smith. 


T FPON the maſter's report the caſe was thus, an action was Of filing de- 
| brought againſt a freighter by the owners of a ſhip, and 9 of 
copy of proceſs was ſerved purſuant to the late ſtatute in the name 0 0 he 5d 
of fix perſons as plaintiffs, and common bail filed likewiſe for defen- fendant puts 
dant by the plaintiffs, but the declaration delivered was in the name in Pa nen. 
of four of the fix only; and judgment was ſigned for want of a plea, plaintif. 

a writ of enquiry and final judgment; and at the executing the 2 Stra. 1027. 
writ, one H. who was in fact attorney for the defendant, but whoſe 

name did not appear in the proceedings, attended, and the queſtion 


was, whether this is a regular judgment. 


Lord Hardwicke + This declaration cannot be conſidered as a 
declaration in the firſt action; ſo if it is good it muſt be fo as a 
declaration by the bye ; now the old rule that where the defendant 
himſelf files bail in one action, you may deliver another declaration 
by the bye; but in this caſe the bail is filed by the plaintiff for the 
defendant ; in the firſt caſe he is truly in cuſtody ; but in the latter, 
he is ſuppoſed ſo though the bail filed without his privity and con- 
ſent; but I think that this new method of filing bail according to 
the late ſtatute by the plaintiff for the defendant, ought not to make 
him liable to a declaration by the bye, as he is where bail is filed 
by the defendant himſelf, a 


Some notice ought to be taken on the bail- piece, where bail is 
thus filed by the plaintiff according to the act, that other plaintiffs 
may know how to diſtinguiſh. 


Ae 


——- . 


= — 
_ 


Per Cur', Judgment ſet aſide. 
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Eyre and Mount. 


| . damna like a 
entered a Femittit dampna for part of the damages; and no releate. 


judgment for that part for the defendant, for that there ought to 


have been a judgment quod eat ſine die as to that part. 
. I | Lord 


1 | PON a writ of error the exception was that the plaintiff had 4 "emit 


* 
— = = ** " * ett. 
_ yo wh 
o 1 ” 


Hilary Term 9 Geo. 2.' 


Lord Hardwicke : What authority have you for that? there is no 
occaſion for it, for the remittit is a releaſe for ſo much, and is like 
an acknowledgment. of ſatisfaction. | 


Per Cur”, Judgment affirmed, n 


* 


Dutcheſs of Marlbrough ver/zzs Widmore. 


Practice. UDGMENT againſt the defendant in Eaſter term 1731, and 
Of the entry Þ he taken in execution the fame term; and now it was prayed a 
93 ſuperſedeas might be granted to diſcharge him out of cuſtody, for that 
2 Stra. 890. by the rule of the court he ought to be charged in cuſtody the fame 
1 193. term or the next; whereas there was no committitur piece till Mi- 
R B R. chaelmas term. But in fact it appeared that in May 1731. he was 
408, 418. charged in execution in the clerk of the judgments book; and upon 


2 bat not producing the roll of the judgment, the committitur is there entred 


Lord Hardwicke : There muſt be a committitur piece, where 
there is no record of the commiltitur, but there it appeats to us by 
the record, and if in fact there was no committitur piece to warrant 
the entry, you ſhould move to diſcharge the entry. The commit- 
titur piece is not the charge in execution, but the warrant to make 
the entry upon the roll; and the roll would have been the only 
proper proof if this had come in queſtion upon nul tel record, Nil 


capiat, 
Galton and Wigley. 
Pradtice. CI. fa. againſt the bail returnable on the 31½ January, and the 
Proceeding . O principal ſurrendered the ſame day after the ſci. fa. returned. 
"prin HIND 


principal far- Parker : To ſtay proceedings againſt the bail, for that there can 
N be no fraction of a day, and cites 1 Roll. Abr. 334. pl. g. Owen 
and Grifitb, the court will intend the ſurrender was made at ſuch 
time as it ought to be. Cites alſo Gz/bert and Bzllingfley, Hil. 
2 Geo. 2. ſurrender after riſing of the court held to be good, becauſe 

there can be no fraction of a day. 


Lord Hardwicke : I do not ſay we cannot ſtay proceedings, but 
why cannot you plead it ? 


Parker : 


; — Ferm Geo. 2. 


Parker Becauſe the plea muſt alledge that the ſurrender was 
made before the ſci. fa. was returned; whereas here the whole 
matter may be diſcloſed, and the court may favour us upon motion. 


Lord Biete? 1 think: che rule wot be abſoltite for Ra ying 
proceedings, and that without entring into the authority of the caſes 
cited ; for this caſe comes not up to either of them, for it is not 
aſcertained at what hour the ſurrender was made, ſo that here was 
a ſci. fa. returned and a ſurrender made on the ſame. day, and 
le as there can be no fraction of a day we muſt take it to be 


, 
Bur Cur | 2 abſolute. 


11161 11. 


The King ver ſus Green. 


NOR MATION againſt the defendant filed by the + HK Whether 


counts can be 
| General for a riot, which contains 200 ſheets of paper. e ad of 


an informa- 
T e for defendant moves that the celery counts may be tion fled by 


ſteuck out, or that it may be referred to the maſter; for it is an infor- 1,01? 5 
mation: filed by the Attorney General; by the rules of the court it 
cannot be quaſhed, but the party is put to demur. 


F, 


Lord Bar dwiche : : 'Your way ſhould be to apply to the Attorney 
General, and he will do it to be ſure. 


7. * : We have applied, and he refuſes and ſays he has a right 
to put in what counts he pleaſes. 


Lord Hardwicke:: Well, we will read it over, ſo mention it ait 
in a day or two. 


And afterwards at another day, he ſaid to Taylor, we find no in- 
ſtances of ſuch a motion, but we think there ſhould be an appli- 
cation to the Attorney General for a ſummons to the proſecutor's 
attorney, to ſhew cauſe why they ſhould not be ſtruck out, and then 
1 2 Ry. Mr. Attorney will do what is proper. 
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1410 _ Hilary erm! 9 0 2 
Berween the Pariſhes of Armiley ond Bramley. | 
rah cafe. - A. Pauper went from the pariſh of Bramley where he wad * 
ber Set. Cf. 


p to the pariſh of Armſley, and there Cad two quarters payments 
pat we Gar, to the land-tax ; and then he was, by an order of juſtices which was 
246. pl. 167.confirmed by the ſeſſions, removed back to Bramley as the place of 

| 2 3 ep. his laſt legal ſettlement, which orders 

47. 8. P. | 
Clayton moved to quaſh upon the authority of the caſe of the 
Pa of Okehampton and Kendon, Paſc. 7 Geo. 2. Bur. Set. Caf. 
5. fl. 3. Seſ. Caf. 256. pl. 205. and of Cmberb. 410. for that pay- 
ment to the land tax gains a ſettlement by the fat. 3 & 4 M. & M, 


c. 11. 


The words of the ſtatute are, that if any perſon ſhall be charged 
with and pay his ſhare towards the publick taxes or levies of the 


town or pariſh, he ſhall be adjudged to have a legal ſettlement. | 


Wilſon contra: This is not within the ſtatute, becauſe i not a a whole 
year paid. | | | 2p | 


Lord Hardwicke : The intention of the act was only to make 
payment to the land tax be a ſufficient notice to the pariſh ; the only 
doubt that ever was upon this act was, whether the land was to 
be reckoned ſuch a tax as the ſtatute mentions, but that is now got 
over; and payment of two quarters is a ſufficient notice, Orders 
quaſhed. 


Dale and Stevenſon. 


Of changing 
the venue. 


| H OPKIN S moves to change the venue from Midduſex to Wet 
morland, upon the common affidavit, that the cauſe of action, 
if any, aroſe. in Weſtmorland and not in Middleſex. 


Lord Hardwicke: We cannot do that; for it will delay the plaintiff 
till the ſummer aſſizes. 


Then he prayed it might be changed to Yorkſhire, which is the 
neareſt county into which the judges go in the lent aſſizes. 


Lord Hardwicke : We cannot do that neither without conſent, 
therefore give notice, and move it again, 
Dodd 


„ 


Term Geo! 2 
. ” 4. 4 8 9 $ | ; | „ 
- — — ́äü—ä nn 


Dodd and Adcock. 


oN application made for an attachment againſt one Slater, Attachment 
I or taking an affidavit,of the cauſe of action, being a deputy gk = 
town clerk, and then acting as attorney for plaintiff. fidavit impro- 
tt 4s | perly. 
Lord Hardice: Whether this be right or wrong done, I do 
not ſee there can be any ground for an attachment, for the courſe 
of the court is, that if there appeared only a miſtake in judgment, 
to refuſe the reading ſuch affidavit, and if it were done wilfully, then 
to grant an information ; therefore I think this is no reaſon for an 
attachment, though if he acted as judge in the cauſe, being attor- 
ney at the ſame time, that would have been a ground for an infor. 


mation. 


The King verſus Wright and his Wiſe, 


F [ HE defendants are indicted for a conſpiracy to charge one Qu. Whether 
Chalefworth with perjury ; and * 2 


| | mitted - 
Hayward for defendants, that they may be admitted to defend — a pau- 


| in forma pauperis. 2 Stra. 1041. 


Lord Hardwicke : 1 doubt we have not authority by the act to 
do it. | 


Lee : I think there is a caſe of this ſort in one of the modern 
reports. 


Cur': Mention it again, and ſee if you can find any precedents. 


The caſe referred to by Lee is in 6 Mod. 88. it is but a ſhort note 
in theſe words, A feme covert was indicted by her huſband for 
<< poiſoning his cows with bruiſed glaſs put into their grains, and 
* the was admitted in forma pauperis, though the court ſaid the 
«huſband could not convict her. 


At another day, 


Hayward ſays, he can find no caſe of this ſort in the books but 
that in 6 Mod. but he has been informed by the clerks of the crown- 
office, that there was a caſe of one Suſan Nutty who was admitted 


by Mr. Juſtice Littleton to reverſe an outlawry in forma pauperis. 
"has 1 Lord 
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Lord Hardwicke : This might be a reaſonable caſe to admit them 
if the court had authority to do it; but I do not ſee that we have 
authority, for we cannot do it but by virtue of ſome act of parlia- 


ment, unleſs it was fully eſtabliſhed by practice. The only. caſe.zs 


that in 6 Mod. which is an odd caſe, and I do not think myſelf 
bound by that authority. The ſtatute is the 11 H. 7. c. 12. the 
preamble whereof is relating to perſons that have not ability to ſue, 
and the proviſion is for perſons that have cauſe of action, both which 
expreſſions relate to plaintiffs only, fo that I do not ſee that we 
have authority to. admit defendants as paupers in any caſe, nor do I 
remember any inſtance of a defendant ſo admitted; and the Hat. of 
23 H. 8. c. 15. which is for giving coſts upon nonſuits in the clauſe 
relating to paupers, is only that plaintiffs being admitted as paupers, 


" ſhall not be compelled to pay coſts, but ſuffer puniſhment, &:. 


Doctrine of 
"1 writs of man- 
1 | damus and 
| viſitors of 
colleges. 
Andr. 178. 
1n marg. 

3 Bac. Abr, 
529, 530. 


Indeed in the Exchequer in information relating to the cuſtoms 
they do admit defendants as paupers ; but then that is by the expreſs 
words of the /tat. 2 Geo. 2. c. 28. F 8. and the direction is to admit 
them in the ſame manner as the law duets: they ſhould admit 
paupers to commence actions, Sc. 


* 


Lee: There was a caſe En in which this was reſuſdd upon 


looking into the fat. of H. 7. Theſe ſtatutes of H. 7. and H. 8. re- 
late only to plaintiffs, and the „at. Geo. 2. ſhews that the legiſlature 


were forced to make an act on purpoſe to help in that particular in- 
ſtance, Sed vide Paſc. 1736. court altered their opinion. Poft. 


Dr. Walker's Caſe. 


Mandamus was directed to Dr. Richard Walker, vice-maſter 
of Trinity college in Cambridge, reciting that H. 8. by his 


letters patent under the great ſeal dated 19th December in the 387 


year of his reign, did erect and found the ſaid college, and declare 
that the maſter, fellows and ſcholars thereof ſhould be a corporation 
by the name of Maſter, fellows and ſcholars of the Holy and undi- 
vided Trinity within the town and univerſity of Cambridge, of King 
Henry the 8th's foundation, and ſhould behave themſelves accord- 
ing to the ſtatutes to be then after made; which ſaid letters patent 
the ſaid maſter, fellows and ſcholars did accept of and agree to; 
and that King Edward the 6th by his letters patent dated 8th No- 
vember in the 6th year of his reign, appointed certain ſtatutes 


- whereby int. al. it was ordained that the biſhop of Ely ſhould be 


viſitor of the ſaid college; and Queen Elizabeth by letters patent 
dated the 4th of the calends of April in the 2d year of her reign, 
1 1s + % eſtabliſhed 


r — 


"i Hilary Term ? Geo! 2. 


2 r ths. 


ede certain ſtatutes whereby int. af in the 7 chapter of 
ich ſtatutes it was ordained,” that in caſe the maſter of ſaid college 
mould at any time be examined: before the viſitor the biſhop of 
Eh, and be"Jawfully convicted before the ſaid viſitor of dilapidations 
of the goods of ſaid college, or violation of the ſtatutes, he ſhould- 
withdut delay be deprived of the office of maſter by the vice- maſter 
of faid college, and that without appeal, and that a cauſe of office 
was lately depending before Thomas Lord Biſhop of Ely, then and, 
fil vigtor, at the promotion of Robert Jobnſon clerk, one of the 
fellows* of ſaid college againſt Dr. Richard Bentley maſter. of ſaid 
college, for dilapidation of the goods of ſaid college and violation of 
the-Ratutes, wherein ſeveral articles were exhibited for that purpoſe, 

and that a prohibition and afterwards a conſultation was awarded 

Upon the ſaid articles to the ſaid Biſhop of Eùy the viſitor. And 
that the. ſaid - biſhop of Ely the viſitor, having conſidered the evi- 
dence on both ſides, did — as viſitor aforeſaid, that the ſaid 
Pr. Richard Bentley was guilty of dilapidation, and violation of the 
ſtatutes, and thereby incurred the penalty of deprivation of his office, 
which faid ſentence is ſtill in full force. And that it is the duty of 
the ſaid Ricbard Walker as vice-maſter, to execute the ſaid ſentence 
by depriving the ſaid Dr. Richard Bentley of his office of maſter. 

And that the ſaid Dr. Walker having had due notice of the ſentence, 
and being duly required to deprive him, neglects and refuſes to do 
it. The writ: therefore commands him without delay to deprive 
the faid Dr. Richard Bentley of the ſaid office of maſter of the ſaid 
college, and of all the privileges, emoluments and advantages thereto 
. or to u, cauſe to the contrary. 


Dr. Walker returns, that H. 8. did found the ſaid college, and 
make it a corporation as ſet forth in the writ, ſaving a right to the 
-crown to appoint a maſter, and that they ſhould conform themſelves 
to the ſtatutes; that H. 8. died without making any ſtatutes ; that 
Q. Elizabeth by letters patent eſtabliſhed certain ſtatutes, whereby 
in the 40th chapter of ſaid ſtatutes it was ordained in the words 
following, vg. (and ſo ſets it out verbatim) and int. al. thus, That 
if the maſter ſhould be negligent, &c. Cum omni lenitate admoneatur, 
et # admonitus non ſe emendaverit fecundo ſemiliten admoneatur, 1 
autem neque tum quidem refipuerit vice: magiſter et reliqui ſeniores, vel 
major pars corum rem omnem viſitatori epiſcopo Elienſi qui pro tempore 
fuerit aperiant, qui et eum diligenter cognoſcat, et cum equitate de- 
fimat Et fi coram ditto viſitore de, Gc. legitime convictus fuerit, fine 
mora per eundem vice-magiſirum officio nagiſiri privetur,. &c. and 
that the maſter, fellows and ſcholars of ſaid college have been go- 
verned by the ſaid ſtatutes ever ſince, and by no other whatſoever. 
He further returns, that the letters patent of Ed. 6th, mentioned in 


the land writ upon the acceptance of the ſaid ſtatutes of Queen 
BY Elizabeth 
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_ « mandamus, and by Strange againſt it. 


Hilary Term 9 Geo. 2. 4 


1 


* 


ſtatute ordaining the biſhop 
of Ely to be viſitor was abrogated and made void, and that no other 
ſtgtute was granted by the ſaid Queen, or any of her ſucceſſors to 
' ſaid college, whereby the vice-maſter was ſubject to any viſitatorial 
power, other than that of the ſaid Queen and her ſucceſſors as 
general viſitors of the ſaid college. He further certified, that the 
' faid R. Bentley is maſter of the ſaid college, and that the cauſe of 
office mentioned in the writ was founded on a certain citation made 
by the ſaid biſhop on the 34 of April 1729. which was directed to 
the ſaid Dr. Bentley, and citing him by virtue of a citation therewith 
: ſhewn unto him, under the ſeal of the ſaid biſhop of Ec, and as 
ſuch viſitor ſpecially appointed by the goth chapter of ſaid ſtatute of 
: Elizabeth to examine the maſter of ſaid college, it cited him to 
appear before the ſaid biſhop to anſwer certain articles touching 
dilapidation and violation of the ſtatutes of ſaid college, c. which 
would be objected before his Lordſhip as vifitor of the maſter of 
ſaid college for the time being at the promotion of Robert Jobnſon 
- Clerk, Sc. which citation he ſets out verbatim. That the ſaid 
' biſhop of Ely did compel the ſaid- Richard: Bentley to appear, and 
' thereupon as viſitor ſpecially aſſigned by the ſaid ſtatute exhibited 
- againſt him the ſaid articles mentioned in the ſaid writ. He further 
returns, that after a. prohibition bad been granted, \ inhibiting the 
biſhop from proceeding on ſaid articles, and a conſultation awarded 
to let him proceed as to the articles of dilapidation and violation of 
the ſtatutes,” v/z. 27h of April 1734. the ſaid biſhop as viſitor ſpe- 
cially appointed as aforeſaid, did give ſentence againſt the ſaid doc- 
tor, which follows in- theſe words, viz. We Thomas biſhop of Ely 
and viſitor ſpecially appointed by the ſaid 40th chapter, :&'c. to ex- 
amine the maſter: of ſaid college having in a certain cauſe of office 
depending before me as viſitor aforeſaid, examined the evidence 
on both ſides do adjudge as viſitor aforeſaid, that the ſaid Dr. 
Richard: Bentley as maſter of ſaid college is guilty, ' c. which ſen- 
' tence he ſets out verbatim. He further returns that by reaſon the ſaid 
college was of K. H. 8th's foundation, the now King is general vi- 
ſitor thereof, and as general viſitor hath undoubted authority to 
cauſe the ſaid ſentence of deprivation to be executed by the vice- 
maſter of ſaid college, and on his failure to puniſh him, as to the 
ſaid King as general viſitor ſhall ſeem meet, and that he the vice- 
- maſter of ſaid college is not ſubject to any juriſdiction whatſoever in 
the premiſſes aforeſaid, other than the now King as general viſitor-; 
and prays judgment if he ought to give any other anſwer to the ſaid 
writ, and whether this court will further intermeddle in the pre- 
miſſes. 


This being ſet down in the paper was argued by VMynne for the 
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mme admits, that upon this return the King muſt be allowed to 
be viſitor; but the queſtion is, whether, admitting the King to be 
viſitor, the vice-maſter be accountable to none beſides the King. 


This court has ſuperintendency over all courts, and therefore can Several in- 

- compel" them to execute juſtice, as well as reſtrain their inter- ſtances where 
-meddling where they have no juriſdiQtion ; ſo is Palmer 50. and Jana 
2 Roll. Rep. 106. and he likewiſe cited ſeveral inſtances of manda- 

nuss granted by this court, as Hi. 3 Geo. 1. a mandamus to the 

quarter- ſeſſions to command them to give judgment for abating a 

-nuſance. Andr. 183. 3 Bac. Abr. 535. '2-R. Raym. 1334. Sef. 

-Cafſ. 248. Mirbacimas 3 Geo, 1. mandamus to the court of the cor- 

poration of San#wzch to give judgment in a cauſe of aſſault and bat- 

tery. Stra. 113. Michaelmas 7 Geo. 1. Bailey and Brown, man- 
damus to the ſheriffs of London to give final judgment upon a writ 

of enquiry. Stra. 392. Forteſc. Rep. 198. Seſ. Caſ. 249. Michael- 

mat 11 Geo. 1. Smith and The Bailiffs of Andover, mandamus to 

proceed to judgment in a cauſe before them. Barnard. B. R. 1 59. 

Andr. 184. Seſ. Caſ. 248. Michaelmas 2 Geo. 2. mandamus to the 

mayor of Li verpoole, to call a common counſel in order to ſigu 
corporation leaſes. Barnard. B. R. 82. Michaelmas 7 G. 1. 
mandamus to the univerſity of Cambridge to proceed to the choice of =: 
a Regius profeflor. 1 Lev. 119. mandamus to reſtore an alderman _ Fra 
to his precedency ; and if the juſtices of any court delay the party _ = 
from judgment, there may be a writ de procedendo ad judicium. 
F. N. B. 240. It is frequent for courts of juſtice to aſſiſt one another; 
ſo the court of Admiralty will aſſiſt foreign courts of Admiralty, 
Hob. 12, 112. Vent. 32. GCarthew 32. Roll. Abr. 530, pl. 12. 
It is upon the ſame principle that this court removes the proceedings 
of inferior courts by certiorari in order that execution may be done, 
and the reaſon given in the books is the general juriſdiction which 
this court has. Style 9. F. N. B. 242. and in the ſame book, fo. 
246. it is ſaid that ſuch writ lies even to this court; ſo courts of 
equity will aſſiſt courts of law in granting injunctions, &c. and will 
even help the eecleſiaſtical courts. 2 Ventris 345. | 
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Lord Hardwicke : Yes, in ſuits for payment of alimony, but I 
never knew it carried further. 


The caſe of :Powts and Andrews, which was in February 1723. 
there the executor was ordered by the ecclefiaſtical court to bring 
*the money into court, but upon appeal to the delegates, they were 
of opinion the court had no ſuch power, whereupon the party filed 
a bill in Chancery praying the Lord Chancellor's aſſiſtance, and the 
bill was demurred to; but Lord Chancellor over-ruled the * 
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and the houſe of Lords affirmed the Chancellor's order. This court 
has interpoſed where there was a viſitor, as for the Regius pro- 
feſſor mentioned above, and in the caſe of Dr. Bentley in the 9 G. 1; 


Stra. 557.  Forteſe. Rep. 202. Andr. 177. 8 Mad. 148. where 


a mandamus was granted to reſtore him to his academical de. 
grees ; ſo in Baketon's: caſe, cited in Patrick's caſe; J. Raymond 


109. mandamus to the univerſity upon their refuſing to let him take 


his degree; he cites Sinner 044. an information in Chancery by 
the Attorney General, at the relation of the clerks, brothers and ſſters 


F St. Katherine's Hoſpital; v. Sir James Butler, maſter thereof, for 
miſdemeanors in his office, and praying that they might be quieted, 
ſettled and relieved in the premiſſes; the defendant pleaded that the 
Queen of England is patroneſs and. viſitor of the ſaid hoſpital, and 
when there is no Queen the Kings have viſited, and ſo inſiſted that 
the Chancellor had no juriſdiction, but that the viſitation belonged 
to the Queen Dowager; and the Chancellor took time to conſider 
whether the plea ſhould be allo wen. 


Lord Hardwicke: But nothing was done therein, for Lord Somers 


viſited afterwards at the promotion of one Garret. . 


; N 


This application is to. prevent a failure of juſtice. Do not diſpute 


Dr. Middrington's caſe in T. Raymond 3 1. but that this differs, for her 


the viſitor has done his duty, but there no application had been 
made to the viſitor; nor what is laid down. in Phillips and Bury in 


Sinner, that the viſitor's ſentence is concluſive, but here there is a 
ſentence of a proper viſitor unreverſed ; and the only reaſon given 


againſt this mandamus is that there is a general viſitor ; but he argues 
that the King as general viſitor cannot compel the execution of ſuch 
a ſentence as this, for he has plainly parted with his right of viſiting 


the maſter, and has reſerved no appeal; the crown in matters of 


patronage and viſitation is to be conſidered as a ſubject; ſo it was 
laid down in Dr. Bentley's. cafe, Paſc. 5 Geo. 2. and in the caſe of 
Mancheſter college, Paſc. 1 G. 2. and the founder though a ſubject 


ſhall viſit as well as the King, Co. Lit. 344. If the founder parts 


with his power, he cannot afterwards reſume it, per Holt in Phillips 
and Bury, Skinner 484. ſuppoſing one viſitor ſhould refuſe to inter- 
meddle, the party would then be without remedy ;' or ſuppoſing 
in any after caſe the biſhop of Ely ſhould refuſe to intermeddle, 


and refer the party to the crown as general viſitor, even then the 


King could not- interfere, becauſe he has transferred his authority, 


and cannot reſume it, ſo that there would be no remedy but by a 
mandamus from this court. That this caſe is not unlike that caſe 
of Mancheſter college, where it was held that the biſhop being party 
could not interpoſe as viſitor, and the court then granted a peremp- 
tory mandamus ; the biſhop of Cheſter, who was the viſitor appoipted 
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by the charter, was at that time warden alſo of the college and the 
ſtatute of 2 G. 2. c. 29. was made to enable the King to viſit du- 
ring ſuch time as the wardenſhip and viſitatorial power were uni- 
ted in the biſhop of Cheſter, which ſhews he had not power other- 
wile. | Fh 


Strange cuntra: The firſt queſtion is, whether this return be 
ſufficient to prevent a peremptory mandamus; the ſubſtance of the 
return is, that the college is of royal foundation, and the King ge- 

al viſitor ; all viſitors are created by the founder, or by the law 
if he be ſilent, and it is on the ſame foundation that the patronage 
of livings has been grounded; cites 1 Shower 74. and Philips and 
Bury, Skinner 454. per Serjeant Eyre Juſtice, and ibid. 474. per 
Gregory! Juſtice, that if there be a viſitor this court will not interpoſe 
by mandamus ; ſo Carth. 92. Parkinſon's caſe, and Appleford's caſe, 
cited there by Holt, and Carth. 168. Proburſt's caſe, and the caſe of 
Wilkins and Mitchell, Trin. 10 W. 3. where the court refuſed to 
grant a mandamus for a mayor of a corporation to execute a judgment 
there given, becauſe there lay a writ de executione judicii; and in 
the caſe of Mancheſter college the court declared that they would 
not have granted a mandamus if there had been a viſitor in being at 
that time; ſo in Sayer and Newton, Trin. 1 Geo. 2. ſuit in the ad- 
miralty, for a prize, and the court refuſed to award a mandamus to 
the judge to grant a monition becauſe they preſumed that the judge 
would do right. In the cafe of Bermingham ſchool the King is to 
viſit. by commiſſion to particular perſons; and by the fat. 2 H. 5. 
c. I, the King may grant commiſſion to the ordinaries to viſit. 
In the caſes cited by VMynne there was no other remedy but to apply 
for a mandamus, as in Bentley's caſe it did not appear that there was 
any viſitor z and it is begging the queſtion to ſay here will be a fai- 
lure of juſtice if the mandamus be not granted; for they may apply 
to the King as viſitor of the vice-maſter. But putting the return 
out of the caſe, for though it be bad, yet the writ may be quaſhed 
if that be bad, 1 Sid. 14. and this writ is bad; it is felo de ſe, for 
it ſets forth that the biſhop of Ely is general viſitor of the college; 
and therefore he may cauſe the ſentence to be executed, and ſo no 
occaſion for a mandamus, for this court will not interpoſe where 


there is a viſitor who has power of executing: but ſuppoſing this Though a re- 
court will intermeddle, and after all the vice-maſter ſhould refuſe turn io a 


to obey, it can only puniſh him by fine and impriſonment, which 


mandamus is 
bad, yet if the 


the viſitor himſelf may do. If this court has any juriſdiction in this writ is bed it 


caſe, yet they cannot come hither per ſaltum, but ſhould firſt ap- 


may be quaſh- 
ed, and no 


ply to the general viſitor, as was determined in the caſe of the e of peremptory 


Man. 


28 Lord 


mandamus. 
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Lord Hardwicke There are two things which ſeem to be aimed 
at by this writ and return, which J ds not ſee that the court can 
do; ½, To aid the juriſdiction of the biſhop of Ey as viſitor , 
and 2dly, To determine that the King is general viſitor, . This 
general rule muſt be admitted, that if there be a lay foundation, 
the viſitor has the fole and intire power to execute juſtice, and all 
the caſes of applications to this court for admitting fellows have 
been refuſed if there has been a viſitor. I do not know any. inſtance 


of the court's granting a mandamus to a viſitor to execute his power, 
though at the fame time I do not know but the court might do 


fo, for it is a kind of juriſdiction; but however it is but a forum 
domeſticum, and not taken notice of by the common law. This 
court only iflues mandamus's for executing that authority which the 
party bas, and I do not know they have ever been granted in aid of 
any jutiſdiction: as to the caſes of electing a Regius profeſſor, and for 
reſtoring Dr. Bentley, it did not appear in either caſe that there was 
a viſitor ; and if the parties concerned will not ſhew that there is a 
viſitor, this court cannot take notice that there is, becauſe all viſi- 
tatorial powers are of 'a ptivate nature, and there is no difference 
whether that power be in the crown of in a ſubject, for it is a pri- 
vate right in either, and in ſuch cafe a mandamus muſt of neceſſity 
be granted as well where the crown as where the ſubject is con- 
cerned. But however in this cafe the writ is els de ſe, for it ſug- 
geſts that the biſhop is viſitor of the college, and the return will not 
help it: ſo then is there any caſe where a general viſitor has come to 
this court for us to help him to viſit his college? in the caſe of 
Philips and Berry it was held, that the ſentence of the general viſi- 
tor makes the olives void, ſo that an action will lie for meſne profits. 


So then if this writ be fe? de ſe, the biſhop is taken to be viſitor 


and judge, and the vice-maſter is only a miniſter to put his ſentence 
in execution; and can it be faid that ever any mandamus went to 
an officer of an inferior court to compel him to do his office ? no 
ſure, for if the inferior officer will not do his duty, the judge of the 
inferior court muſt turn him out; and this objection is the ſame 
whether the biſhop or the King be viſitor in this caſe. And no de- 
fe of juſtice will enſue for want of a mandamus, for if the biſhop 
be viſitor, as the writ ſuggeſts, he is ; then he may viſit, or remove, 
or puniſh the vice-maſter, and we could do no more: and if the 
King be viſitor you may apply to the King for him to viſit ; fo 
that I am very clear that this return ſhould be allowed, or that the 
writ ſhould be quaſhed. . 


Lee : It is now a ſettled rule ſince the caſe of Philips and Bury, 
that in theſe kinds of eleemoſynary bodies, the viſitor has the ſole 


power, and they are bound to obey him, as the members of a fa- 
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57 are 65680 to obey the maſter, ſo that the only 0 is, 


whether it appears upon the proceedings that there is a viſitor ; the 


rty who would have a peremptory mandamus has ſhewn that the 
the biſhop is general viſitor, and conſequently that the court has not 
A power to grant it; ſo that the writ 1s Felo de oe. 


Cur”, Took time to conſider whether the writ ſhould be quaſhed, 
or the return allowed. 


And on the laſt day of the term, they gave judgment that the 
writ ſhould be quaſhed, but ſaid they did not intend it ſhould be 


under ſtood that they had thereby determined whether the King or 
che biſhop is general viſitor. 


The Bank of England ver/zs n Morrice widow, 
executrix of Humphrey Morrice deceaſed. 


LAINT IFF s declare upon ſeveral inudeb. aſſumpſits, of ſeveral Where an 
ſums lent, and had and received to the plaintiffs uſe by the te- cute ſhall 


cover aſſets 


ſtator to the amount of 31,432/. 105. and then there is a count in by pleading 


„ 


the declaration (upon which the verdi& was found) for 32, ooo J. the penalty of 
had and received to the uſe of the plaintiff ad dampnu of the plain- 3 de 
tiffs 35,0001. Defendant pleads a judgment recovered, and ſeveral where he ſhall 
bonds and articles with penalties unſatisfied, and particularly a bond = pg 
entered into by teſtator to Sir William Morrice, Bart. dated 67h of x-ray cen 
March 1727. in the penalty of 53,000/. conditioned for payment ſum in the 


of 26,000/. in manner therein mentioned, viz. conditions, the 


Wo 
pleading tneie 
zoool. and intereſt for the whole on the 24th of June 1728. — , 
50001. and intereſt for 16, p00 J. on the 24th of June 1729. 8 
5000). and intereſt for 1 1,c00/. on the 24th of June 1730. B. R. 183. 
50001, and intereſt for 6500/, on the 247h of June 1731. hp 165. 
5oo0l. and intereft for 1 500“. on the 24th of June 1732. Tri. at Ni. 
and 15007). and intereſt on the 247h of June 1733. Pri. 127 

ce Andr. 


And if default ſhould be made in payment of any or either of the 
ſaid ſums, or any part thereof at the times therein limited, that then 
the ſaid bond ſhould be in full force; and ſhe avers that the two 
laſt payments of 5000/, and of 1 500 / and intereſt have not been 
made, and that the bond remains in full effect, and not cancelled 
or ſatisfied; and another bond entered into by the teſtator to Tho- 
mas Wilſon dated 27th of July in the 4 G. 2. in the penalty of 
ooo J. conditioned for payment of 2500/. upon the 271% of July 
1 731. which ſhe avers is ſtill unpaid. And another bond entered 
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by the teſtator to Duncan Campbell dated 25th of March 4 —"_p 8. 


in the penalty of 30000. conditioned for payment of 1500/7. on the 
It of May then next, which ſhe likewiſe avers is ſtill unpaid ; and 


- ſhe pleads plene adminifiraut in this manner, Et eadem Catha- 


rina ulterius dicit, quod ipſa plene adminiſtravit omnia bona et 
* catall' quæ fuer' prefat' Humfredi tempore mortis ſuæ in manibus 
<© ipſius Catharine adminiftrand? præterquam bona. & catall' ad va- 
© Jenc' mille libr quodq; eadem Catharina non habet nec die exhi- 
<< bition' billæ pred” ipſor' gubernat' et ſocietat', nec unquam poſtea 
* habuit aliqua bona ſeu catall' quæ fuer” præfat Humfredi tempore 
mortis ſuæ in manibus ipſius Catharinæ adminiſtrand' præterquam 
<<. bona & catall' præd' ad valenc! præd' mille libr' quæ ſolutionꝰ & 
« ſatisfation' ſeparal' denar* præd' per ſeparal' ſcript” obligator' 
e articulos & judic” præd debit' & ſolubil' onerat' & obligat 
< exiſtunt Et hoc paratꝰ eſt verificare Unde pet' judic' fi præd' gu- 
s bernat” & ſocietas aCtion' ſuam præd' inde verſus eam habere ſeu 
* manutenere debeant, &c. Plaintiffs reply, Quod præd' Catharina 
« die exhibition" billæ pred” ipſor* gubernat' & ſocietat! habuit di- 
“ verſ' bona & catall' quæ fuer præd' Humfredi tempore mortis 
< ſue in manibus ſuis adminiſtrand' ultra bona & catall' ſufficien' 
* ad ſatisfaciend' ſeparal' denar' pred” per ſeparal' ſcript” obligator' 
© articul' & judic* prad* debit' & ſolubil' unde præd' Catharina 
dampn' ſua præd' eiſdem gubernat & ſocietat ſatisfeciſſe po- 
< tuit, viz. apud London” præd' in paroch' & warda præd. And 
iſſue is joined thereupon; and at the trial the plaintiffs allowed 
the defendant to cover aſſets for the penalties of all the bonds and 
articles except thoſe particulatly mentioned above, and on which 
only the plaintiffs made objection; and the jury found a ſpecial 
verdict to this effect. 


That the teſtator was at his death indebted to the plaintiffs in 
28,9931. 85. 1 d. for money had and received to their uſe. 


That the money due on Sir William Marrice's bond, Wilſen and 
Campbel's bonds, for the ſums in the conditions and for intereſt 
together with the penalties of all the other ſpecialties and judgments 


pleaded, amounts to 22, 1821. 105. 


That at the time of exhibiting the plaiotiff bill the defendant 
had aſſets in her bands to the value of 41, 1524. 28. 5d. 


That there was juſtly due and owing on Sir William Morrice's 
bonds at the teſtator's death for the ſum in the condition and in- 


tereſt 6830 J. for principal and intereſt on Wilſen's bond 2 520 l. and 


for TEN and intereſt on . s bond 1540/, 
That 
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That at the time of 8 the bill, the defendant” had not 
offer to diſcharge the penalties of ſaid three bonds, 


"That dequcting the above 22, 182/ 105. out of the aſſets found 
as above, there remains in her hands at the time of exhibiting the 
bill-18,909/. 125. 5 d. liable to the demand of the plaintiffs, if the 
penalties; of the ſaid three bonds ought not in this caſe to be allowed 
as charges upon the allcts, 


But whether they ought to be ſo or not, the jury pray advice of 
the court; and if they are not, they find for the plaintiffs damages 
28,993. 85. 19. coſts 40s. aſſets to the value of 19,969) 195. 3. 

If otherwiſe ey find for the defendant. 


They find every ching elſe neceſſary to bring the merits in que- 
ſtion. 


N. 5 The declaration was of Hilary term 1731. 


This verdict was ſeveral times argued at bar, in Eaſter term laſt 
by Strange for plaintiffs, and Bootle for defendants, in Trinity term 
by Serjeant Eyre for plaintiffs, and Serjeant Chapple for defendant ; 
and in Micbaelmas by ""_ for plaintiffs, and Denniſon for defen- 
dant. 


Strange argued, That the defendant upon this plea and replica- 
tion can cover no more aſſets on the three bonds than for the ſums 
due upon the conditions; that ſhe ought to have pleaded theſe bonds, 
as ſingle bonds, without ſetting forth the condition, and that is 
the method which chiefly occurs in the reports, and then plaintiffs 
muſt have over-reached the penalties, becauſe the court could not 
have gone out of the record to conſider them as penalties only; 
but as that method uſed to drive the creditor into a court of equity 
to diſcover what the real debt was, therefore the courts of law en- 
couraged another method of pleading, either for the defendant to ſet 
forth the condition in the plea, as the defendant here has done, or 
elſe for the plaintiff to reply the penalties or judgments were kept 
on foot per fraudem, and upon ſuch an iſſue they allowed flight evi- 
dence to ſhew a fraud, ſo that if one judgment was falſified all the 
judgments were taken to be falfified likewiſe, Carthew 196, 431. 
That the courts recommended this way of pleading, he cites 
1 Vent. 3 54. and Salk. 312, Parker and Alfeld. That though 1 in the 
plea ſhe does not ſay no more is due than the ſums in the condi- 
tions, yet it muſt be taken to be ſo, becauſe ambiguum placitum ac- 


cipiendum eft contra proferentem, Co. Lit. 303. b. that the replica- 
L1II tion 
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is good, becauſe in all replications, except nul-award nd fait 
its ſufficient to meet the plea and falſify the excufes made therei 
and that replication of nul award depends on a particular: - —— ah 
Salt. 138. Meredith and Allen; now this replication has done ſo. 
That the penalty is not to be abſolutely taken as the debt, he cites 
Tally and Spar les, 2 Stra. 868. Paſc. 3 G. 2. where the queſtion 
was, what was the meaning of the word debts in the bankruptcy act; 
and the court held it meant a demandable and Joly an debt. 


Bootle argued, that this caſe muſt be taken ecconting! to the dic 
rules of law, and as it ſtands upon the pleadings as they are, and 
not as they might have been pleaded. Now the iſſue ſtands thus, 
ſhe pleads that ſhe has fully adminiſtred, except gue ad ſatisfacient' 
denar* pred per ſcript” obi, Sc. ſolubil onerat” exiſtunt : and the 
replication is, that ſhe babuit bona ultra bona ſufficient” ad ſatisfa- 
ciend denar” prad per ſcript ob, &c. So that the iflue is, whether 
ſhe had aſſets ultra the ſums in the bonds, Sc. and that cannot be 
referred by the rules of law to any ſums but the penalty, for every 
bond is a debt immediately. Sevens and Loftiing,. Michaelmas 
7 G. 2. and the expediency of pleading will not alter the law. That 
the penalties are pleadable whether the conditions be due or not. 
1 Roll. Abr. 925. Lit. 2. pl. 2. G 4. and 3 Lev. 368. Thompſon 
and Hunt, The plea ſays that the bond is not fariofied, which as the 
replication does not deny, conſequently confeſſes according to all 
the rules of pleading. | 


Hie cites 3 Lev. 368. likewiſe to ſhew that the penalty is a pro- 
tection for ſo much of the aſſets, unleſs it appears to be kept on foot 
er fraudem. That the caſe of Vent. 354. there is this difference 
rom the preſent caſe, vig. that there the executor pleaded the 
teſtator indebted. to himſelf, and therefore he was bound to take 
only what was juſtly due, but where the debt is to a ſtranger he may 
always claim the whole, and there is only relief in equity. He 
cites Cro, Cha. 362. Goldſmith and Sydnor, that a bond. for payment 
of money is pleadable as a debt in preſent; even before the day of 
payment, though it be otherwiſe of a bond bor performance of co- 
venants. 


Lord Hardwicke : 1 do not think the queſtion now is, whether 
in ſtrictneſs the penalty is the debt, but what muſt be adjudged to 
be the debt upon the pleadings, as they are in this caſe. The iſſue 
is, whether ſhe has aſſets u//ra what will ſatisfy the ſums aforeſaid 
payable. by the bonds, &c. fo that the queſtion is, whether the pe- 
nalties of the bonds, or the ſums in the condition, are meant by the 
words ſums aforeſaid. The modern way of pleading is for the 
defendant in the plea to ſet out the bonds with the conditions; but 
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ſure that ſeems to be an argument againſt, the defendant. in the 
preſent caſe ; for the reaſon of * introducing that method was that 
the truth might appear. I think it would be moſt unnatural, when 
ſhe herſelf has pleaded that ſo much is due, for us to lay any weight 
on her not having ſaid, and no more, upleſs it appears from the 
whole; that we are to take the penalty to be the 1 and if we 
ate to take that to be the debt in this caſe, there is no uſe in 
pleading fairly, and ſhe might as well have pleaded as they uſed 
to do, and then the plaintiff muſt have craved cyer and replied per 
fruuuem;ʒ therefore the queſtion is, whether this replication ſhould 
have ſhewn that the obligees were willing to take the ſums in the 
condition; but no caſe has been ſhewn, where the plea ſets out the 
condition; that it ſhould ſay that and no more is due, or that the 
plaintiff ſhould reply ſpecially, and I ſhould. be glad to ſee a caſe 
of that ſort ; as to Page and Denton, I Vent. 3 54. as Bootle obſerves, 
it is not an authority in this caſe, for there it was a plea. of retainer, 
and when the executor had as much in his hands as was ſufficient 
for the juſt debt, it. was conſidered as a payment of the bond, but 
ſtill it ſhews that in theſe kind of pleadings the court is not in all 
caſes bound to take the penalty to be the debt in law. It is pretty 
ſtrong for the court, when the defendant has claimed what is to ſa- 
tisfy ſo much as due, to preſume that more is due, And it is con- 
ſiderable that fince the caſe of Thompſon and Hunt, in Lev. the 
court, by a general law, viz. the ſtatute for amendment of the law 
is bound to take notice that the ſum in the condition may be the 
debt; as to the want of an averment in the replication, that the 
obligees were willing to accept a leſs ſum ; do but conſider what is 
the evidence required of ſuch willingneſs, only to ſhew that it is a 
bond with a condition for a leſs ſum. 


LF 


Serjeant Eyre in his argument cites no new caſes. 


| Serjeant Chapple : That the penalty is the legal debt, for a releaſe 
of actions diſcharges the penalty, though made before the condition 
due, Co. Lit. 291. 8 Rep. 153. 4. 1 Brownlow 62. 


That the ſums in the condition are deemed parcel of the penalty, 
1 Roll. Rep. 40 5. Robinſon and Francis. That there is difference 
between obligation with a condition annexed, and obligation with 
a defeazance made afterwards, Cro. Eliz. 755. 1 Inft. 207. that 
if ſeveral penalties are pleaded, and aſſets only enough for one, the 
plaintiff muſt in his replication aver aſſets more than- ſufficient to 
ſatisfy all, 1 Roll. Abr. 922. pl. 5. That the uſe of the defendant's 
fair pleading in this caſe is, that plaintiff in fa& take judgment of 
aſſets in futuro; that the covin is the matter in iſſue on replication 
per fraudem, Turner's caſe and Co. 132. and Sir William * 
a 2 where 
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| where: ſes: who manner of- ſuch pleading per Srautem; he cites for 
the fame- 1 Lute. 445. n — erh N 18. ann 

Segeant 22 in reply cites 8 A 57. La v. Role pn. 
_ cation UPI good if avers alors ultra the ney in 1 Condi 


tion. 290 ** 


hiv; cites ble 208. Page and Watts, T bat the ech the 
plea with a general plene adminiſtravit will wave the ſpecialties 
pleaded before; therefore in this caſe if the words ſums due and 
yable, relate not to the ſums mentioned in the condition, the' bond 
to Sir William Morrice is waved, ſince the penalty is not due till a 


breach of the condition, and there was no breach of that nen 


at the time of the plea. 


Lord Hardwicke : This is a new point which my Brother Eyre 
has ſtarted, and as to that of Sir Villiam Morrice keeping it up 
per fraudem, how could the plaintiff prove that. 


Marſh cites Cro. Cha, 490. That an executor may releaſe a 
bond upon receipt of the ſum in the condition, and it ſhall's not be 
a a toads in him. 5 80 


Denniſon cited further Cro. Jac. 8, 35, e and 3 Lev. 311. 
Knighton and Moreton, 


And now this term, without any further argument, the opinion 
of the court was delivered by Lord Hardwicke, as follows: 


Upon this ſpecial verdict two points have been made ; firſt, Whe- 
ther upon the. pleadings in this record, and the matter found by 
the verdict, the penalties of the bonds whereof the days of payment 
are. paſt, or only the ſums mentioned in the conditions, ought in a 
court of common law to be conſidered as liens on the aſſets. Secondly, 
If in theſe reſpects there be any difference between thoſe bonds 
whereof the days of payment are paſt, and the bond to Sir William 
Morrice, the days of two payments not being come at the time 
of the plea; and then another queſtion will remain, what judgment 
muſt be given upon the matter as here found. As to the iſt point, 
nothing is more certain than that if there be a bond with a penalty, 
that when the day appointed for payment by the condition is paſt, 
that the penalty is the debt at law, and relief can be only had in a 
court of equity; and therefore the defendant might have pleaded ſo 
as to have had the full penalties allowed her as charged upon the 
aſſets; but ſhe having in her plea ſet forth the real ſums due, and 


having by ſpecial averment ou herſelf up to them, it has been in- 
ſiſted 
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fitted. on by plaintiff's counſel, that no more ought to be allowed 
ther to cover aſſets than thoſe leſs ſums which the has ſhewn were 
able by the conditions; but we are all of opinion, * that is m 


as the debts due at law, ſo as to cover aſſets: the ancient method 


ſhew that the obligee was willing to accept the debt due in con- 
ſcience, and that the penalty was only kept on foot per fraudem; 
and this was ſo conſtantly the method, that there is not any pre- 
cedent/either in the ancient or modern books of entries of a plea 
of plene admime/iravit, where the ſums of the conditions of the bonds 
are ſet out; and when this method was firſt departed from 
I do not find, but I believe it was when the Judges begun to com- 
plain of the difficulties plaintiffs were put to by ſuch a diſcloſing of 
only part of the caſe; the firſt inſtance whereof is in the caſe of 
Page and Denton, 1 Vent. 3 54. where the court ſaid, that if men 
would plead their caſe ſpecially, it would fave many a ſuit in Chan- 
cery; the ather is in the caſe of Parker and Atfield, 1 Salk. 312. 
where the court ſaid that the beſt way for an adminiſtrator to plead, 
is to plead truly and honeſtly ; and though there is a judgment for 
a penalty, he ought to plead the judgment and fhew bow much is 


due; from which fayings it was inferred by the plaintiff's counſel 


in this. caſe, that when the defendant ſhews what is due, no more 
aflets ſhall be covered than to the amount of what is ſo ſhewn, or 
_ elſe faid they what is the uſe of this new way of pleading ? But 
as no authority can be found to prove that the penalty is not to be 
taken to be the debt, this obzter ſaying in the books ſhall not ſettle 
it; and yet notwithſtanding this manner of pleading will remain to 
be of great uſe. Upon the old method nothing appears in the plea 
but the , and the plaintiff is not thereby enabled to tell 
whether it be a ſingle bond, or with a condition, and the defen- 
dant is not bound to make a profert of the bond pleaded, not being 
[ſuppoſed to have the ſame in his cuſtody, much lefs is the obligee in 
ſuch bond bound to produce it; and if there were any colluſion be- 
tween the obligee and the executor who pleads ſuch bond, the plain- 
tiff might perhaps be never able to come at the truth of the fact in 
order to make a proper replication, which would oblige him to reſort 
to a court of equity, to diſcover and make a proper caſe at law, 
whereas by ſetting out the condition in the plea all theſe delays are 
avoided, for the plaintiff ſees what is the real debt, and may upon 
enquiry know whether the penalty is kept on foot per fraudem; and 
this is ſufficient to ſatisfy the ſaying of the court in the caſe of Page 
and Denton, that ſuch pleading will ſave many ſuits in Chancery; 
for ſo it will, and will enable the plaintiff to have the equity of his 
caſe even in a court of common law, but to require more might be 

Mm m perilous 


Y * Mr. Jafti 
brothers Hage, and Probyn and myſelf, that the penalties of thoſe Lee 8 4 
bonds whereof the days of payment are paſt, ought to be conſidered — rela 
tion of the 


was only to plead the penalty, and to leave it to the plaintiff to defendant. 


— — 
— 
5 1 
— ES — - 
— — - - 


. oy o 
— r 2 


© * 
— — — * = — <> - * OY m — — — — - . — * 4 + . 
— — r — = — = " > "oe * — E — _ - _ — PRs — —— — — — wo — ; — - — — — - 
3 — * — — — — — : J ry . — , 8 po . < b- ” . =—_— K — — = — 1 - Wo 
> — ” A : — — 2 mate LOL 2 £ * — [ 
N 4 — * _— _ —— — > A _ _ * v * \ 2 > a — —_ —_ >, eo A - 2 — — — - — — — ” » yrs ol 12 
7 — . 8 * * 13 — 2 ———— - 2 : p F * Y 2 5 rr wt « 2 Z * wo 2 — ng — r by — 7 — — »S * 
————— — —z — IBN. n tn o IEEE, „ ns ICIS 2 IT TS A on 
_— * I —_ > = * 2 od —__ — - . FA — 7 4 WY > GIS GAL " 4 - bn DE tha to nd I - 1 - W 2 . — 5 bt > £ . — — + - - 9 — 
2 4 —— _ — 2 = x . - A -x = 4 — — 4 = - 
— — 3 — —_— — Ree — — — _ — 4 — oY 15 my . 2 « 7 - 2 _ —_— IDEN of —— a — — —— — — Sa _—_" * 9 * * 1 - 
-* 2, . pe - — SONS oo Ot WY 82 —— — - SIE 3 2 1 0 ho 8 2 * > « K < * a aw 2 P =_ \ 8 5 2 * « 4 
- — wc ez ** 3 + l — 2 2 1 4 oo 5 — my — : Is = — 1 —— uo 1 
» So — — — 2 1 _ 0 . 933 4 . - * <i> * F * 4 oz _” 1 br . : — — 
a aa l - = a - — 
-V © p* 3 bo -_— y > a . . — 4 * * * he" - \ 
* = 0 q = 8 2 — < > 2 2 * > —_— 5 =. >, as . þ , — i; — — Fo 5 r — = Ry: =_ \ - 
© 4+ Y - = 7 "= Ger = X , - - = — 5 Les 2 q — 2 8 
< 1 * N 3 —— . * = 4 4" l 19 * - 0 q Þ. — = * of T +. 
a . L pay * L — * — 3 * „ — 7 - a 
p 2 i * N * a -- 4 ul — ee LY bd \ Tos \ _ 
\ 4 A : 


EDO In IDES - - Sl LS. — —— 
—_—_ 3 5 5 — © ns G Why: Bo 


— 
———— 
— = 


— 
— 


* 
F ** 
1 2 
4% «} 
Ca ET 
: * 25, 
14 
13 
TT mY 
EY oy 
TY. 
- 
»t 


* 
1 
ü 75 l 
> 971 
5 Va 
* 1 1 

4 


_ ” - 
4 - — E 8 — = + — % So 5 7 * — 2 * 7 
2 - C , 
S * = d - S 4 4 s © 2 — 1 7 o { 
> . 7 3.2 4 - - 4 = * ww n 
Po = 2 * E e * = -- 4 - 
. * * * - - 
> 2 * 8 * SD 8 kn. SR — > * * © = 
by — - - 


— 42 
r 
2 

%- — 


— 


_ 
3 
! 


"Hilary Le — 7 Geo. 2. 


: | 1 — 
7 
* 
- . 


. perilous. to an honeſt executor, ri the penalty is to — Intereſt, 
- coſts and charges to the obligee as well as the ſum mentioned in the 
condition; and the executor of the obligor is likewiſe intitledi to 
this out of the aſſets, and therefore it is impoſſible to ſettle and 
adjuſt that at law without confounding: law and equity; and diſputes 
may happen between the obligee and the executor, Whieh may 
oblige the executor to apply to a court of equity, of Which he mat 
pay coſts, as if he ſhould apply to equity to oblige the 1obligee to 
take only his real debt; or if he would —— — the 
ſtatute for amendment of the law, and pay the money really due 


into court, he cannot do that till an adtion is brought againſt him, 


and then too he muſt pay coſts; and therefore if the matter were 
to be taken thus ſtrictly upon the plea, the executor mightibe left 
to pay ſuch intereſt and coſts out of his own pocket, though it 
would be no inconvenience to bblige the obligee, if he were plain- 
"tiff, to take his real debt; therefore it is better it ſnould be open to 
equity in ſuch caſes, than for us to blend the rules of law. and equity 
together. This is the ſenſe in which that general expreſſion, which 
has been ſo much relied on for plaintiffs, ſhould be taken. There 
were cited for plaintiffs Cyo. Cha. 490. Knyvefion and Latham, but 
the caſe is really an authority againſt him, for it was beld that the 
penalty of the bond is the debt at ks, and relief could be had only 
in a court of equity; and that was · confirmed, as the book ſa ys, by 


the judges at the table ini Serjeants Inn; though it was held by 


two Judges, that. a releaſe by an executor of full age, having re- 
- ceived. the principal and intereſt which was due in equity, ſhould 
be only aſſets for the intereſt and money received, and not be a de- 
vaſtauit for the reſidue; and it was for this latter opinion only that 
the caſe: was cited; but there is a great deal of difference between 
charging an: executor with a deuaſtavit for not receiving a. penalty 
' which a court of equity would not ſuffer him to receive, and getting 
him have the advantage of a penalty to cover aſſets, as in this: caſe. 
The caſe of: Page and Denton, 1 Vent. 354. was likewiſe cited for 
the plaintiff; ; and at firſt. ſight it · ſemed acſtrong caſe ſor him, but 
upon conſidering it is etherwiſe, for it is a plea» of a retainer by 
an executor- himſelf, and not of payment to the third perſon; ſo that 
it would have · been abſurd to require a replication that the obligee 
Was — to accept a leſs ſum, or that the executor kept the bond 


on foot, per fraudem; and this was the true ground of that caſe:; 


and the court took. care to diſtinguiſh that caſe from the: caſe of a 
forfeited bond ſtanding out to a «ſtranger, ſo that caſe is like the 
caſe of Thompſon and Hunt; that caſe was a» plea by an executor of 


judgments obtained againſt him upon ſeveral bonds made by the 


teſtator, and replication that the obligations were with conditions 
to pay leſs ſums, and that the defendant had aſſets to pay the plain- 
tiff ultra what would _ the.debts and Judgments in his plea, 


and 


* 


Re - 
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and on demurrer to the replication it was held good, becauſe the 
penaſties are the legal and due debts, and the plaintiff might have 
Aided Himſeif by pleading that the bonds were kept on foot by fraud 
and ebein, and upon iflue of the fraud the plaintiff might give in 
evidence ſuch matter as would ſerve him to avoid the penälties, and 
o judgment was given for defendant; and that caſe of Thompſon: and 
Hunt is affirmed to be law in Bell and Bolton, 1 Lutw. 4 50. to di- 
Ringaiſh that caſe from this it was ſaid, that the ſeveral leſs ſums 
wers ſet out in the replication in that caſe, but that here they are 
ſbewn by the defendant herſelf in the plea, and that therefore it 
moſt e under ſtood in this caſe that ſhe herſelf infiſts on more being 
tne; bat that makes no difference, for when in Ti bompſon and Hunt 
the defendant averred in his rejoinder, that he had not 'u#ra to ſa- 
tisfy the penalties, it was an admiſfion of the replication, and the 
Fane as if the defendant had himſelf ſet out the leſs ſums ; another 
difference was made from the different manner of pleading in this 
\caſe;> becauſe the defendant in pleading the ſeveral bonds has added 
that the ſums in the conditions remain ſtill due and unpaid, and 
then concludes: her plea, that ſhe has not aſſets ultra what will ſa- 
tisfy the ſeveral ſums by the bonds, articles and judgments due 
and payable, and therefore they would have it that the ſums ſaid 


in the concluſion to be due and payable on the bonds, mean the 


ſums before to be due thereon, viz. the leſs ſums; but in anſwer 
to that, the words in the concluſion of the plea are not the ſame as 
in the ſeveral averments; in the averments the words are, due, and 
in the concluſion the words are, due and payable, which in law is 
the penalty; but there is a more ſubſtantial anſwer to be given to 
that; for the defendant has averred that the penal ſums of the ar- 
ticles remain due and unpaid as well as the ſums of the bonds; and 
a8 to the articles at leaſt the words muſt of neceffity mean the pe- 
nalties, and it would make ſtrange confuſion in the ſame plea to 
conſtrue the ſame words to refer ſometimes to penalties and ſome- 
times to the leſs ſums, ſometimes to the debts at law and ſometimes 
to the debts in equity, therefore if thoſe words are to be applied to 
the penalties in the articles, they ought like wiſe to be applied to the 
penalties of the bonds; it was likewiſe objected that there is no pre- 
cedent of a replication per fraudem, whete the defendant's plea ſets 
forth the particular ſums due by the condition, but the anſwer that 
has been given to that is ſufficient, «that neither is any precedent of 
ſuch a plea. ; g 


As to the ſecond point, we are of opinion that the defendant can 
de allowed no more upon Sir Milliam Morrice's bond than is due in 
equity and conſcience, for it appears that the days of payment of the 
two laſt inſtalments were not come, and we conceive that upon this 
Plea all the prior inſtalments muſt be taken to be fatisfied, then the 
ries queſtion 
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queſtion will be, if a bond be pleaded with a penalty conditioned 
to pay a leſs ſum at a day to come after the plea, whether it ſhall 
be allowed to cover aſſets to the amount of the penalty; it muſt be 
allowed that ſuch a bond is pleadable ; ſo is Cro. Cha. 363. and 
1 Roll. Ar. ga 5. pl. 2. but then it will cover aſſets no further than 
the amount of the ſum payable in conſcience, for the bond not 
being payable, nothing is due at the time of the plea, and it would 
be abſurd to let the executor cover aſſets for a debt which cannot 
be recovered againſt him; and this is proved by the way of pleading 
in ſuch caſes; ſo. in Cro. Elia. 315. the defendant avers that he has 
no aſſets ultra the money due by the condition, and not ultra the 
Be ſo 3 Lev. 57. — and Hole, judgment given for- the 


defendant, becauſe plaintiff in his . plication did not ſay that the 
defendant had aſſets tra what would pay the money in the con- 

dition, which, directly admits that if the replication had averred 
2 aſſets in the defendant's hands altra to pay the leſs ſum, it would 
[ have been good. If we conſider too how this differs from a for- 
j feited bond in the reafon of the. thing, this bond the executor may 
| | pay by paying the lefs ſum when the day comes, for ſhe has ad- 

mitted aſſets in this cafe by pleading it; ſo is 1 Sal-. 198. and 312, 
1x : and if ſhe has aſſets it is her duty to pay it; and if ſhe does not, 
1 baut lets the intereſt run upon it, having aſſets, that will be a. de- 
vaſlauit; ſo is 1 Vent. 198. 2 Lev. 39. it differs alſo from a forfeited 


bond in this that the plaintiff could not reply per fraudem, for it was 


no fraud in her not to pay a bond which was not due. 


But the greateſt difficulty is, what judgment muſt. be given in 
this caſe, for upon this verdi there are two objections; , That 
the aſfets found liable to ſatisfy the,plaintiff, are found n one intire 
ſam, ſuppoſing all the penalties are not to be allow as charges 

upon the aſſets, and no diſtinction is made in the verdict as to the 
penalties of the bonds, and the aſſets to be liable if ſome are allowed 
and others not; but as the court is now of opinion that ſome of 
the penalties ought to be allowed and not others, that will reduce 
thoſe affets in defendant's hands which are really liable to the plain- 
tiff's demand. The other objection is, that the intereſt included 
in the ſums found to be teally due upon the bonds is only carried 
on tothe teſtator's death, and yet it appeass that the executor muſt 
pay intereſt on Sir William's bond to the time of payment of the 
two laſt inſtalments, for which reaſons the court cannot give judg- 
ment for the intire ſum found by the jury; but then the queſtion 
is, whether we can ſever the ſum found by the jury, or whether the 
verdict can be amended, or whether there muſt be a venire facias 


* 


de nouo awarded. 
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To which purpoſe the court ſet a further day in this term for How ſpec al 
heating counſel upon the ſaid points, and then Strange for plaintiff e t 
argued; '** That the court may give judgment as the verdict now 11 
«ſtands, and for that purpoſe may compute what allowance is to fed in point 
be made to the defendant, and ſo give judgment for the plaintiff? compota- 
for ſuch ſum as he appears to be lawfully intitled to upon this 4 

ee record; and he cited Hob. 54. Fofter and Fackſon, that how- 

, ſoever the verdict may ſeem to ſtray, yet if a verdict may be 

«| concluded out of it to the point in iſſue, the court ſhall work it 

* into form and make it ſerve; and for the ſame purpoſe he cited 

% 1 Sid. 5, 27. and Carter 80. that the court will ſet verdicts right, 
«which give greater damages than are declared for; and cites a 
«-a/iprecedent of that ſort in Thompſon's Entries, fo. 458. he cited 

e alſo the Ning and Hayes, Hil. 1 G. 1. 2 Stra. 843. 2 R. Raym. 

0 1518. Barnard. B. R. 31. he was indicted for three facts; 

6 ½, For forging a bond; 2dly, For publiſhing ſuch bond; 34h, 

For publiſhing a bond generally, knowing it to be forged; a 

« ſpecial verdict was given that he forged a bond in the words 

* and figures following; that he publiſhed the ſame bond knowing 

“ it to be forged; and ſaid nothing as to the third fact. And it 

* was objected, that as the verdict neither found the defendant 

* guilty or not guilty as to that, that no judgment could be given; 

put the court held that upon the facts ſtated to them, they muſt 
«-adjudge the defendant guilty as to the two firſt, and not guilty 

&« as to the laſt, and that they were to do what the jury ought to 

* have done; he likewiſe cited a precedent from Townſend's fir/t 

« book of judgments 165. which he would have be the precedent for 


<4: this. 


Serjeant Chapple for defendant argued, That no judgment can 
* be given upon this verdict, for there will be no quantum of aſſets 
* plainly appearing wherewith to charge the defendant ; and he 
* cited 2 Roll. Abr. 693. Lit. f. — Cro. Cha. 549. Criſpe and 
« Pratt, Bro. Exe. 141. 1 Roll. Rep. 234. 


Lord Hardwicke : © The rules which have been laid down as to 
<« ſpecial verdicts muſt be allowed; on the one hand that the fads 
* found can only warrant the judgment ; on the other that the mat- 
< ter ſufficiently appears upon the whole, the court may fo mould 
* and form it as to give a proper judgment reſulting from the whole 
* taken together, and to this purpoſe the words in Hob. are very 
* right; the only queſtion here then is, whether ſufficient facts are 
found to give judgment upon; and as to the doubt which the 
< jury make, the court is not ſtrictly tied to that, nor by the con- 
* cluſion they make, but are, if neceſſary, to diſtribute the facts 


found, and to give a proper judgment upon the whole taken to- 
Nanan * gcther 
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2 N even thobgh it were to contradict the te. 2 Roll. 
4% Abr. 706. pl. 33. which is cited and allowed to be law in Hard. 
* 347. and I am of opinion that it does ſufficiently appear upon this 
« verdict what allowance ought to be made the defendant, and 
* that without any intendment; for as the jury have. found the 


* penalties and conditions, the reſt is but matter of computation, 
e and they have found the intereſt to be at the rate of 5 J. per cent. 


and the terminus a quo to be from the death of the teſtator, 
* which facts being found, all that remains is computation, which 
„e the court has always had power to make or alter; therefore I 
e think there is ſufficient ſound for us to give judgment upon; but 
te the queſtion is, in what manner it ſhould be entered; and as to 
* that I think the precedents that have been ſhewn are ſtronger 
than the preſent caſe, for if damages which are intire may be ſe- 
te vered, a fortiori aſſets may. There is a precedent in Townſend's 
* ſecbnd book of judgments, fo. 15 fl. which might be made agreeable to 
* this caſe, and that book was printed by the authority of Ld. Ch. 

* J. Yaughan, and is of better authority than Thompſon's entries, 
«© There are likewiſe in the ſame book, p. 117. a judgment in 
* ejectment with a remittitur, and p. 189. another of the ſame in 
„ guare impedit; therefore I think judgment ought to be ſpecially 
** entered for the plaintiff,” 


* Page and Probyn accord': But as it was to be a ſpecial entry, 
a rule was, that the partics ſhould end a judge to ſettle the 
entry.“ 


The entry of the judgment was thus: Whereupon all and ſingu- 
lar the premiſſes being ſeen and fully underſtood by the court here, 
in as much as it appears to the ſaid court here, that the penal ſums 
in the aforeſaid two bonds to the ſaid Thomas Wilſon and Duncan 
Canipbell ought in this caſe to be allowed as charges upon the aſſets 
of the ſaid Humphry Morrice, and that the penal ſum in the ſaid 
bond to the ſaid Sir William Morrice ought not in this caſe to be 
allowed as a charge upon the aſſets. of the ſaid Humphry Morrice, 
but that only the principal ſum of 5000/. payable on the ſaid 240) 
day of June in the ſaid year of our Lord 1732. and the further ſum 
of 1500/. payable on the ſaid 247% day of June in the ſaid year of 
our Lord 1732. to the ſaid Sir William Morrice, with all intereſt for 
the ſaid two laſt mentioned ſums from the ſaid 24th day of June in 
the ſaid year of our Lord 1731. to the reſpective days of payment 
thereof, ought in this caſe to be allowed as charges upon the aſſets 
of the ſaid Humphry Morrice ; therefore by the aſſent of the ſaid 
governor and company of the bank of England, the ſum of 4310/. 
being deducted out of the ſaid ſum of 18,9691. 125. 9d. by the 
jury aforeſaid in form aforeſaid found, whereby the aſſets in the 
I hands 


* 


2 4 18 » 


— 0 


hands of the ſaid Catharine Morrice on the day of exhibiting the 
plaintiff 's bill liable to the demands of the ſaid plaintiffs, are only 
the ſum of 14659/. 125. 9d. it is conſidered by the court, that the 
aforeſaid governor and company do recover againſt the ſaid Catha- 
rine their ſaid damages to 28,9931. 85s. 14, and alſo the ſaid 40s. 
by the jury aforeſaid in form aforeſaid aſſeſſed, and likewiſe 19810. 
75, 7d. to the ſaid governor and company at their requeſt for their 
coſts and charges aforeſaid by the court here of increaſe adjudged; 
which ſaid damages amount in the whole to the ſum of 29,1937. 
155. 8 d. to be levied of the goods and chattels of the faid Humpbry 
Morrice deceaſed, at the time of his death in the hands of the ſaid 
Catharine to be adminiſtred, if ſhe hath ſo much in her hands, and 
if ſhe hath not ſo much in her hands, then 200/, 75. 79. parcel of 
the damages aforeſaid, to be levied of the proper goods and chattels 
of the faid Catharine, and that the ſaid Catharine be in the mercy 
of the court; and that the ſaid governor and company be alſo in the 
mercy of the court for their falſe clamour againſt the ſaid Catharine 
for the reſidue of the aforeſaid premiſſes, whereof the ſaid Catharine 
is by the jury aforeſaid in manner aforeſaid acquitted, and that the 


ſaid Catharine-go therefore without day, and ſo forth. 


Eaſter 
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Eaſter Term 


9 Geo. 2. 1736. B. R. 


 Pr1t1e Lord HARDwICEE, Lord Chief Juſtice. 
Sir Francis Pad E, Knt. Kod 
Sir ED MUND ProBrN, Knt. Juſtices. 
WILLIAu LER, Eſq; 
Joun WIILLESs, Eſq; Attorney General. 
DuprEY RY DER, Eſq; Solicitor General. 


Anon. 


424 NG E moves to ſet aſide an award as a bad one, before 
it be made a rule of court. But 


It was refuſed, becauſe till it be made a rule of court, it is not 
before the court. 


Kidwell's Caſe. 


FJ OPKIN S moved, that Kidwell might, at his own inſtance, 
be ſtruck out of the roll of attornies, which was granted. 


Buſh 


8 * . 


— Ine 


Eaſter Term 9 Geo. 2. 


Buſh aſſignee of Jones ver/us Gower, 


HE defendant Gower having given bond and judgment Note 


Jones, Jones afterwards became bankrupt, and thereupon his on the ſtatute 
aſſignee ſues out a ſci. fa. upon the judgment againſt the defendant, . * 
which judgment was of Michaelmas term 1732, Defendant pleads in 3 is 
bar, that upon the 22d of December 1732. a corrupt agreement was ſuffered to go 
made between the ſaid Jones and the defendant for the loan of 200 J. n --- 
for fix months, he being to pay 20/. at the end of fix months, and quence of an 
to give his bond for ſecurity, and further to ſeal a warrant of at- uſarious a. 
torney, whereby it mould be put into the power of the ſaid ones Se- b., 
to cauſe the ſaid judgment to be entered upon record, and to give pleaded to a 
a releaſe: of errors. That in purſuance of the ſaid agreement the — — 8 
200 l. was lent, and the defendant on ſaid 22d of December 1732. Rey 
entered into a bond, and made ſuch warrant of attorney and re- the judgment 
leaſe of errors, that the ſaid 20/, to be paid for intereſt for ſix 4 
months is againſt the ſtatute; that the ſaid judgment was entered tion. 
as of Michaclmas term 1732. and is void becauſe of ſuch corrupt 2 Stra. 1043. 


agreement, 


Serjeant Chapple for plaintiff; this plea is inſufficient, it is an 
abſard plea in averring the judgment to be void in purſuance of a 
corrupt agreement. 


But judgment is not void, for none of the ſtatutes of uſury ever 
extended to judgments, the ftatutes are 13 E/z. c. 8. ſ. 3. 21 F. 
1. c. 17. 12 Car. 2. c. 13. and 12 Ann. ft. 2. c. 16. The words 
of the ſtatutes are, that all bonds, contracts and aſſurances for pay- 
ment of money lent upon uſury ſhall be void; none of which 
words can import any thing more than to make the acts of the 
party void, and not to make judgments void, which are the acts of 
the court, Judgments are not affurances, but proceedings upon 
aſſurances; if the uſury would vitiate a judgment, it would never 
be pleaded pending the action, but after judgment obtained, it 
would be pleaded to a cr. fa. or ſhewn in audita guerela ; that no- 
thing can be pleaded to a ſci. fa. but matters which come ſubſequent 
to the judgment. 1 Sale. 2. Weſt and Sutton, and which he could 
not have pleaded before; and ſo is Cro. Eliz. 283. Allen and An- 
drews, and that what is in annulling of the record is not ſufferable, 
He cited alſo Cro. Elis. 588. Middleton v. Hall, where the ſame 
plea as in the caſe at bar was attempted to be maintained to a /cz. 
Fa. upon judgment confeſſed as this is; but the court held, that the 
judgment could not be termed an 5 nor avoided upon ſuch 
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a 3 for the defendant might have pleaded it to the action, 0, 
and not have ſuffered: judgment, and though it may be a practice to 
avoid the ſtatute, that ſhall be rather tolerated than to avoid judg- 
ments upon ſuch ſuggeſtion; the ſame point was alſo held in 2, Sid. 
182; Row and Bellafiſe. He cited alſo Co. Jac. 579. that . 
r ee Is not ſufficient toit 2 3 nt... neo i qo 4517 
enn 10h Ji 100 % mus tie „ erabioy 1. 
Seren i Gor: eee to the undi of tha plea, 
he anſwers, that the plea has by the demurred confeſſed, that jadg- 
ment was entered purſuant to thewarrant and entered up cotrupily; 
that the word aſſurance in the ſtatute is as large a word as can be, 
and as a fine levied or recovery ſuffered is the aſſurance, and not the 
deed to lead the uſes ; ſo the judgment entered in purſuance of the 
warrant, and not the warrant is che aſſurance. He admits the 
judgment is not ipſo fucto void, nor abſolute, but is ſo as to this pur- 
poſe ; that the reaſon why ſuch plea was refuſed in the caſe cited 
for plaintiff, was becauſe it might have been pleaded before the 
judgment, but in this caſe there was no opportunity for the defen- 
dant to plead it, and therefore as we might not have had advan- 
tage by pleading it before, we ought to have it now; that the 
reaſon upon which the caſe of Middleton and Hall is founded is, 
becauſe a judgment ſhall not be avoided upon a ſurmiſe; but by 
3 Co. 72. Farmer's caſe, an averment of covin, &c. may be to avoid 
a a fine, TJenkin's Century, fo. 253, 254. Uſury, fraud or covin, may 
be averred againſt a fine, 1 Rolf; Abr. 3 10. A man ſhall have an 
audita querela againſt execution taken out upon a ſtatute uſuriouſſy 
acknowledged, Cro. Ja. 25. S. P. and no objection that a ſurmiſe 
could not be made, 5 Co. 69. 6. Burton's caſe; that if there be uſury, 
the party ſhall not be concluded from averment againſt a deed. 
And if he be not concluded againſt a deed, why ſhould he 
againſt a record. 2 Vent. 48. fines are often ſet aſide for undue 
Ptactice in the paſſing of them, 3 Lev. 36. a fine vacated for in- 
fancy in the wife, Sir Thomas ants 103. error on a judgment in an 
inferior court upon a bond to pay money at a place out of juriſdic- 
tion, and agreed that the plaintiff in error was eſtopped to take 
advantage of that, becauſe there was a ſurmiſe in the record: below, 
that the place was within the juriſdiction, which the defendant be- 
low non dedic; and the court being informed that the ſurmiſe never 
was made in ks inferior court, but contrived after the writ, of error 
brought, they ordered the fame to be eraſed out of the record, and 
then reverſed the judgment, 1 Sid. 222. A judgment vacated being 
entered a term precedent to the writ. That the court would not 
have ſuffered this judgment to be entered up if the uſury had been 
ſhewn to them, and for che ſame reaſontiey ſhould reverſe it now 


Oak: el ator, 


Serjeant 
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Serjeunt Chapple- in reply: That if the argument is good of his 
not having had opportunity to plead be good, it ſhould at leaſt ap- 
pear: very plain to be a caſe where no opportunity was; whereas 


this Warrant is only ſet out to be a deed to give Jones a power to 


enter up the judgment: now that might only be an agreement to ap- 
pear voluntarily without an arreſt, for it does not ſay it was a warrant 
to impower him to confeſs a judgment; he cites alſo Cro. Eliz. 25. 
and Relay 2 5; that an audita querela doth not lie after judgment 
upon a thing he might have pleaded before. 

9d, 0162 e Ce E18 s TEES | 

Lord Hardwicke: This is a matter of great conſequence, for it 
opens a door to an evaſion of the ſtatute of uſury, and therefore as 
far as the court can we will come at it. But the queſtion now 
beſote us is, whether in this method the court can give leave to 
prove the uſurious contract in avoidance of the judgment; now the 
general rule is that judgments are not to be avoided by ſurmiſe of a 
matter of fact, eſpecially a fact that exiſted before the pronouncing 
of the judgment, and it can never be done at all, but where ſuch 
ſurmiſe is particularly given by act of parliament, and then it may; 
the queſtion then is, whether by the words or conſtruction of this 
ſtatute of 12 Ann. the party can have advantage by pleading this 
matter of fact; the words are, all bonds, contracts and aſſurances 
ſhall be void, ſo that every thing which can come within the de- 
ſcription of thoſe words ſhall be void. But I am not ſatisfied that 
a judgment though by default, or by agreement of the parties, is 
within the words contract or aſſurances, and I believe no caſe can 
be cited where a judgment has been called an aſſurance. Fines and 
common recoveries are of a different nature, for a fine is nothing 
but an «agreement of the parties recorded, and a common recovery 
is a common aſſurance, and has been ſettled to be ſo long ago; and 
I have no doubt but that a fine and recovery may be avoided for 
a fraud; but the term common aſſurance was never applied to any 
other judgments but fines and common recoveries, and was ex- 
tended to judgments given in actions of debt, c. It ſeems ſtrange 
that no words have been ever inſerted in any of the ſtatutes againſt 
uſury to meet with the practice, for it has been uſed when in Q. 
Elizabeth's time, as appears by the caſe in Cro. Eliz. but poſſibly 
the reaſon might be leſt they might extend to all judgments ; for 
where would you ſtop, the pleading in this caſe is only a warrant 
to impower the plaintiff to enter up judgment. And what is that 
more than the caſe put by my brother Chapple, of action brought 
and a power to an attorney to appear voluntarily; the defendant if 
he would might have revoked this power, and if he had, and plain- 
tiff had applied to the court, I ſhould upon diſcloſure of this matter 
have been of opinion to let the revocation ſtand, If the act had ſaid, 
14890295 all 
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Put that the plaintiff ſhould forfeit treble value in a ſuit upon the 


mne 


all judgments by default upon uſurious contracts ſhall be void, what 
work would that have made? Why to draw into examination all 
judgments by default, which would always be uſed as a means of 
delay. The fat. of Mortmain, 7 E. 1. has as ſtrong words as poſ- 
ſible againſt corporation taking in mortmain not io take by colour 
of gift, &c. vel alio quovrs modo, arte vel ingemo, and it was held 
thereupon that they could take by no manner of conveyance ; but 
they to evade the ſtatute uſed to bring a præcipe, and ſo upon the 
tenants default recovered the land by the judgment, and that was 
held not to be within the ſtatute, ſo that it was neeeſſary to make 
the Hat. of 13 E. 1. c. 32. which gives an inqueſt to inquire in 
ſuch caſe, whether the demandant had a right in the thing de- 
manded or no, and if found not to have, then to forfeit, &. which 
ſhews that judges do not admit any farmiſe againſt a judgment, and 
I ſee no reafon for us to go contrary. As to the caſes cited of 
ſtatutes ſtaple, they are quite of a different nature, for the tecords 
there are but pocket records, and they too are no more than bonds 
upon record; ſo as to ſetting aſide fines for fraud, to be ſure the 
court can do it, but when that is not done by pleading and avoid- 
ing them upon record, but by the diſcretion of the conrts upon an 
interlocutory motion; but however it furniſhes another conſidera- 
tion, diz. Whether judgments of this fort might not be ſet aſide in 
ſueh an interlocutory way, as whether the party might not come to 
the court, and by motion pray to ſet aſide the judgment for ill prac- 
tice ; for the warrant of attorney may be conſidered as a contract 
within the act of parliament, and upon that foot may be ſet aſide, 
So where an infant lets judgment go by default, if he appeared by 
attorney to whom he had made a ſealed deed, though he could not 
ſet it aſide by writ of error, or by audita querela, or upon pleading to 
a ſcire facias, yet he might come to the court and move to ſet it 
afide, as was the caſe of Jackſon and Moſey, Trin. 3 G. 1. in C. B. 
where a warrant of attorney to enter up judgment, was made by an 
infant for ſecurity of a paſt debt, and judgment entered up therupon, 
and the court upon motion ſet aſide the judgment. But I am afraid 
that in this method we are not warranted by the ſtatute, or by the 
rules of law to do it, and therefore I am of opinion that judgment 
be given for plaintiff, | | 


Prolyn + The defendant in this caſe has given up a right of in- 
fiſting upon the uſurious contract, which he might have pleaded. 


Lee: This caſe depends intirely upon the conſtruction of the 
ſtatute againſt uſury ; there have been inſtances in this court of bonds 
which were, fair bonds at firſt, and at the day of payment an uſurious 
contract made for forbearance, and thoſe bonds held to be good; 


latter 


— 
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latter clauſe of the ſtatute, and ſo are the caſes of 1 Saunders 294. 
and T. Raym. 196. and ſome method of that ſort might be thought 
of in caſes of this nature: but we muſt go upon the general con- 
ſtruction of the ſtatutes of uſury : there is an act of parliament, the 
act againſt gaming, which particularly provides, that judgments 
ſhall be void ; the plea in this caſe is ſomething odd, but taken to 
be a plea of a warrant of attorney to enter judgment ; the queſtion 
is, whether ſuch a judgment is an aſſurance, for otherwiſe the ſta- 
tute does not make it void, whatever other proceeding it may have 
inſtituted ; now the judgment of the court has never been taken to 
be an aſſurance, but the contrary, as appears by the caſes cited; ſo 


that if the words of the ſtatute do not take in this caſe, to be ſure 
the plea is not good. 


Lord Hardwicke : I take the word affurance in the act to mean 
aſſurance of lands, as is the proper legal ſignification of it, for the 


word contract extends to all perſonal things Per tat cur. Judg- 
ment for plaintiff. ea | 


The King verſus Adams. 


AYWARD moves that the defendant and his bail may be 


called upon their recognizance, but has given no notice ; there- 
fore 


Per Cur' Nil capit, For as you call him not at the day upon 


which he is bound to appear, but at a particular day, you muſt 
give him notice. 


% 


Coxe and Phillips. 


T HE defendant Phillips was formerly married to one Mr. Muil- A — 
man a merchant in London, but ſhe being found to have th 4 
former huſband alive at that time, that marriage with Muilman fictitious ac- 
was afterwards declared to be null by ſentence of the ſpiritual court, ©: 

and Muilman has fince married another wife, but now ſhe, the de- 

fendant, has inſtituted a ſuit in the eccleſiaſtical court to repeal that 

ſentence of nullity, pretending the man to whom ſhe was married, 

at the time of marrying Muilman had himſelf at that time another 

wife alive, and therefore her marriage with him was void, and con- 


ſequently the marriage to Muilman was valid, and this ſuit is now 


depending before the delegates. ; 
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The preſent plaintiff brought an action againſt the oda 
upon a promiſſory note ſigned by her, to which ſhe pleaded that ſhe 
was married to Muilman plaintiff replied that the marriage to Muil- 
nan was void becauſe of the prior marriage, and ſhe rejoined that it 
was good becauſe the prior marriage was void, and ſo they were 
at iſſue, and the cauſe ſtood for trial; when Muilman applied to the 
court, and repreſented this to be a fiftitious action by connivance 
between plaintiff and defendant, to burthen him with actions and to 
impoſe upon the court; and 


Strange, who moved for Muilman, cited a caſe of Cutler and Good- 
vin, Michaelmas 8 Geo. 1. ſee Stra. 420. which was a writ of error in 
this court upon a judgment in the Common Pleas, and the very 
morning when it .ſtood for a ſecond argument, the parties told the 
attornies they had agreed; but the attornies wanting to Know the 
court's opinion of the caſe, let the argument go on; and judgment 
was given ; but the court afterwards ſet aſide the judgment, for that 
very reaſon becauſe the parties had agreed. The fat. of Weſiminſter 1. 
c. 29. was likewiſe cited, which provides, that if any ſerjeant plea- 
der, or other, do any manner of deceipt or colluſion in the King's 
court, or conſent unto it in deceit of the court, or to beguile the 
court or the party, they ſhall be impriſoned for a year and à day, 
&c. And cited 2 It. 215. where Lord Coke in his expoſition of this 
ſtatute of a fiftitious ſuit which was within this ſtatute, and Comberb. 
425. where Holt ſays, If he had not thought the feigned iſſue had 
been directed out of Chancery, he would not have tried it, and ſays 

he, do you bring fob actions to learn the opinion of the court? 


On the other fide it was ſaid, That as to the caſe in Comber- 
bach 425. of Brewſter and Kitchen, it appears to have had another 
argument, and judgment given at p . 406. notwithſtanding what 
was ſaid by Holt; and that Corbet's caſe in Coke's Nr was but a 
fictitious 3 


Lord -Hardwicke : Here are two queſtions; ½, Whether Mr. 
Muilman is a proper perſon to make this complaint, and I think 
that as this is a contempt of the court, and may be of prejudice to 
Mr. Muilman, he may, for the court does not always expect that 
complaint of a contempt ſhould be made to them by a party, for 
where there is a colluſion between all the parties, a ſtranger may 
lay it before the court as amicus curiæ; and beſides in this caſe Mr. 
Muilman is particularly concerned to do it, for though the verdict 
if it had paſt againſt him could not have been given in, evidence 
againſt him, not being party to the ſuit, yet it is a prejudice to a 


man to have the report of'a verdict that he is married in this way. 
2 | The 
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The ſecond queſtion is, whether here be ſufficient grounds of com- 
| plaint ; now this is a mere fictitious action, not to determine a right 


or controverſy, . but to deceive the court, and raiſe an evil fame of 


Muilman ; and ſurely that cannot be faid to be no offence. That 
ſuch practices are not lawful, is plain from that old ſtatute of 
Ed. 1. and 1 cannot ſee how there can be a ſtronger inſtance than 
the preſent, and it is incumbent on courts of juſtice to keep the 
ſtreams of juſtice.clear, or they will be made uſe of as mcans of 
ſcandal. | | 


As to the inſtances of Corbet's caſe, and that of Breuer and 


Kitchen ; as to the * latter the court did expreſs great reſentment, - and ſo they 


but in thoſe. caſes it does not appear any complaint of contempt was did as to Cor- 
bet's caſe, but 


| a | ; they did not 
As to the cauſes by conſent in Chancery, they are to determine real know of it till 


made, and the court do not uſe to take up ſuch matters ex officio. 


controverſies and between adverſaries as to the right, though amica- too late. 
Comberbach 


ble in applying for deciſion. 425. 


Upon the whole matter the court thought this a contempt, even 
though the action were upon a real demand, becauſe it had been 
made an ill uſe of; and therefore ordered, that the plaintiff and 
defendant and one Hudſon, who was the acting attorney for both, 
ſhould ſtand committed, to anſwer upon interrogatories; and that the 
proceedings in the action be ſtaid, and for the honour of the court 
vacated, but that was ſuſpended till the examination over. 


N. B. In about five days afterwards they were brought up and 
bailed, to anſwer interrogatories, but were obliged to give notice of 


the bail. 


All this was in Micbaelmas term laſt, and now this term the maſter 


of the crown-office made a ſpecial report of the examination; and 
the court unanimouſly agreed that they had not cleared themſelves 
of the contempt, and that this was a fictitious action; and again af- 
firmed that the reality of the debt does not make a material differ- 
ence if the action is brought in deceit of the court, for then the 
debt, though due, will be taken to be but a pretence, and the abuſe 


of the court the ſame. 


One of the interrogatories propoſed to the attorney was, what au- 
thority he had to make uſe of the attorney's name he had uſed. 
To which interrogatory he demurred, anſwering, becauſe it might 
ſubje& him to the penalty of the late act. And the court allowed 
that a man may demur to an improper interrogatory : but Strange 
ſaid, That in ſuch caſe the method is to move to have that interro- 
gatory ſuppreſſed, And Matthes of the crown- office tells me, that 
18 
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s the method and praQtice when the court is Gtting ; ; ; but this exa- 
mination was in, the vacation. 


The court ordered, they ſhould all ſtand committed. 


Matthews and Lucas. 


Practice. ORKE moves to ſet aſide a judgment for irregularity, becauſe 
the defendant was not ſerved with the copy of the proceſs ; but 
it appeared he had been ſerved with a copy of the declaration ; and 

therefore | 


Per Cur', You are too late, for you ſhould have come in and 
taken advantage of it. 
The King verſus Symonds. 


An officer N an information for an aſſault, upon ſhewing cauſe, the queſtion 
(the mayor of I was, whether the defendant could juſtify his ſtriking the mayor 


2 * of the corporation of 7armouth whilſt in the execution of his office, 
ſtriking a per- the mayor having beſt ſtruck him. And 

ſon, and may | 

be ſtruck 


Per Cur, He may juſtify it, for though a magiſtrate is proteQed 
by the law whilſt in the execution of his oftice, yet in this inſtance 
he has forfeited that protection by beginning a breach of the peace 
himſelf. And Lord Hardwicke ſaid, that if the queſtion be only, 
who ſtruck firſt, in an information for a battery, the court will not 
refuſe it, but will ſend it to be tried, Denied the information. 


again. 


Dolliffe and Langley. 


Practice. M4 RS H moves to ſtay proceedings in an action of debt, becauſe 
it was agreed that the bond ſhould not be made uſe of till upon 
certain contingencies. 


Lord Hardwicke : If warrants of attorney to confeſs judgment 
were given with ſuch agreements we do indeed ſtop proceedings, if 
contrary to the agreement, and ſo of bail bonds, Ek they de- 


pend on the courle of the court ; but in this caſe we can do no- 


thing, 


Woodcocke 
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Woodcocke and Brooke. 


EFENDAN T arreſted in an action on the caſe by proceſs Of granting 


q : 12 ic. e e conuſance to 
cout of this court; and in behalf of the univerſity of Oxford. 3 


Serjeant Chapple moved laft term, that conuſance might be al- 
lowed to the univerſity. 


Lord Hardwicke : When was the action brought, for you ought 
to come primo die. 5 
And ſatisfaction being given in that, an entry of a warrant of 
attorney from the Earl of Arran Chancellor of the univerſity, to 
claim conuſance was read, then an entry of the latitat ſued out of 
this court, then the letters patent to the univerſity, then an ex- 
emplification of the act of parliament which confirms thoſe letters 
patent, then a record of the like conuſance allowed them in this 
court, Paſc. 1710. Rotulo 330. Then affidavit that the defendant 
is a barber in Oxford, and was matriculated in the univerſity, and 
dwells in the univerſity ; and another affidavit, that he is a ſervant 
.of New college, with a ſtipend, and the warrant of attorney was 
likewiſe read ; and thereupon the court made a rule to ſhew cauſe. 


And now this term no cauſe being ſhewn, the rule was made ab- 
ſolute. 


The King ver/us Phillips and others. 


HIS Phillips is the ſame defendant as above, p. 237. and Mr, Court 5 not 
I. Muilman who is mentioned in that caſe, a term or two ago, | orgy "32 
applied to the court upon ſeveral affidavits for an information againſt formation 
the defendant for ſubornation of perjury, in the cauſe in the eccle- bps 2 9 
ſiaſtical court; but now upon ſhewing cauſe, his counſel do not depending re- 
inſiſt upon charging that offence, becauſe it does not appear that -_ to the 
any perjury has been committed; but hope there is ſufficient ground e Matter. 
for an information for an attempt to ſuborn the witneſſes, or for a 


conſpiracy to extort money from Mr. Muilman. And 


Strange, who is counſel for. the proſecutor, cited the caſe of 
Lady Lawley, 2 Stra. 904. Barnard. B. R. 263, &c. Fitzgib. 
122. pl. 7. 263. pl. 8. who was puniſhed and fined for an attempt 
to keep ſome witneſſes in a proſecution out of the way, though ih 
fact the witneſſes would not keep away, but did give their evidence 
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. ; For the defendant it was ſaid, among other things, that this ap- 

* plication was improper beciuſe it might influence the cauſe now 
| depending before the delegates; and e 


Wynne cited the caſe of The King and Rhodes, 13 G. 1. Stra. 
703. where pending a ſuit before the delegates in litigation of a will, 

an indictment was preferred againſt the executors for forging the 

\ will: and the court thought it was not proper to try the indict- 
ment till the cauſe before the delegates was determined : and after- 


wards the will was eſtabliſhed as a good Will. 


Lord Hardwicke : As to the ſubornation of perjury, it has been 
_ rightly given up, no perjury appearing ; as to the attempt to ſuborn, 
to be ſure there may be an information for that ; and here though 
there ate contradictory affidavits, but in this caſe J am of opinion 
not to do it, becauſe of the civil ſuit which is now depending. But 
yet I do not lay it down as a rule, that the court will not grant 
an information for perjury pending a civil ſuit, for if the perjury ap- 
pears very plain to the court, they may, but only where there is 
ſuch a contradiction of the charge as to make it doubtful, as in this 
caſe, As to the 'conſpiracy, that may be an offence, though the 
cauſe before the delegates ſhould be a juſt cauſe, it being made 
uſe of in order to extort money ; but in this caſe the conſpiracy, if 
not plainly denied, is at leaſt doubtful, and was not the point of the 
application, but only reſorted to now, but even this part of the caſe 
is very uncertain ; though I think this rule ought to be diſcharged, 
yet I do it upon this ſingle reaſon, becauſe there is a civil ſuit now 
depending, and not becanſe I think the parties innocent, and do 
therefore think that Mr. Mailman, upon a final end of the ſuit before 
, the delegates, or a deſertion of the cauſe, may be at liberty to 


make another application. 


All the court agreed with him, and upon that fingle ground the 


rule was diſcharged. 
3 Morgan and Luckup. 
Where the N an application to ſet aſide the proceedings for irregularity, 
* 5 no notice being ſubſcribed to the copy of the proceſs ſerved. 


\ copy of the 


declaration Draper ſhews cauſe, that the defendant's attorney, vig. one who 
— * has been generally concerned for him, has taken the declaration 
aſide for want Out of the office, and paid for it, and the plaintiff has received the 


of notice. 


money, 
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money, which he ſays is a waiver of the irtegularity, as in the caſe 
of Burken and Carter, Trin. 3 Geo. 2. where the irregularity com- 
plained of was, that defendant was in London charged with a bill 
of Middleſex, and on ſhewing that defendant had taken a declara- 
tion out of the office and paid for it, the irregularity was held to be 
diſcharged. | of 


* 0 4 9 


Lord Harduicle: I do not remember the cafe which Draper 
cites,” but it ſeems very reaſonable, for it is like what the court do 
when no common bail has been filed for the defendant, they will 
make the action good notwithſtanding, if the defendant has taken a 
declaration from the office, and paid for it, and therefore I think 
the plaintiff now is not irregular, 


Probyn : The defendant has notice by ſervice of the proceſs, and 
ſhould have complained then of the irregularity ; but now this is a 
waver of the miſtake made in ſerving the proceſs, 


Per Cur', Rule diſcharged. 


Hughes and Pigot. 


OOTLE, in an aſſumpſit againſt an ggecutor, moves for leave Four pleas. 
to plead four pleas, viz, That the teſtator made no ſuch promiſe, Fxeextor. 
that the cauſe of action did not ariſe within fix years, that the exe- 
cutor made no promiſe, and that he has fully adminiſtered, 


cur : Take your rule to plead as you think#*fit. 


Boiſſier verſus The London Aſſurance Company. 


AAATTHEWS, In an action of debt upon the policy of inſurance, 
moves that defendant may have oyer of two policies of inſu- 
rance, whereupon the plaintiff declares. 


Draper for plaintiff, That he offers them cyer of one policy, 
which is all his cauſe of action, for though there are two policies in 
the declaration, one of them is only laid over again in another man- 
ner. | 


Lord Hardwicke : Surely you are very fond of ſpecial pleading, 
fince the act allows you to plead Nil debet, in actions on your po- 
1 |  licies, 
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Hall and Howes. 2 5 | n . 


Where ſpe- "HE defendant put in ſpecial bail, Pa then plaintiff rbrired 
as 2a judgment againſt him, and his bail ſurrendered him; but af 
altica in a terwards for want of plaintiff's charging him in execution within 
judgment & e twyo terms, he was diſcharged upon filing common bail; and then 
3 1039. Plaintiff brought an action of debt upon the judgment, and held 
the defendant to ſpecial bail; now moved that defendant may be 
Andr. 15. diſcharged upon common bail, upon the authority of * Clver and 
Jordan, Hil. 8 Geo. 2. which. was juſt this caſe; defendant ſurren- 
dered in diſcharge of his bail, and after two terms diſcharged for 
want of plaintiff's charging him in execution, and an action be- 
ing brought on the judgment, was diſcharged upon common bail. 
2 Stra. 782. The caſe of Chambers and Robinſon was alſo cited, which was Mi- 
Barnard. B. R. chaelmas 1 G. 2. where in an action of debt on judgment ſpecial bail 
22 was put in, and judgment for plaintiff, and a ſecond action upon that 
judgment being brought, the caurt would not then hold the defen- 


.dant to ſpecial bail. 
4 On the other ſide was cited Burdus and Hofer, Hil. 7 G. 2. here 
B. R. 369, a judgment of 2000/, bBing recovered, and defendant diſcharged i in 
** two terms for want of plaintiff's charging i in execution in an action 
upon that judgment, court obliged defendant to put in ſpecial bail, 
But now at the ſhewing cauſe it appeared by the affidavits which 
were made in the cauſe laſt cited; that the reaſon why defendant 
obtained a ſuperſedeas from execution, was not any laches in the 
plaintiff, but by reaſon of ſome treaties between the parties in hopes 


of making matters up: 


Lord : The queſtion in Chambers and Robinſon, was 
only how far the plaintiff was intitled to bail in an action of debt 
upon judgment; and the court held that if the cauſe of action upon 
which judgment was obtained was bailable, that the plaintiff 'would 
be intitled to ſpecial bail in an action of debt upon that judgment; 
but if he went on with actions upon the ſecond judgment, he ſhould 
not, for that would be vexatious and to accumulate coſts : and they 
held likewiſe that if the original cauſe was not bailable, but the ad- 
dition of coſts only made the judgment amount to a bailable ſum, 
that no ſpecial bail ſhould, be required in an action upon the judg- 
ment; but in this caſe. the cauſe of action was bailable, but it de- 
pends on a collateral circumſtance, viz. the not being charged in 


execution; now in the caſe of Bur dus and Ho ger the great ingredient 
I of 


hc. 
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of the court's requiring ſpecial bail was, the agreement depending 
between the parties, which prevented plaintiff's charging defendant 
in execution; and the caſe of Clever and Jordan is directly in point, 
where the court diſcharged the defendant on common bail, and that 
is to be ſure the reaſonable way, and will prevent vexation. Indeed 
we do not ſuffer little circumſtances of treaties between the parties 
to alter the courſe of the court; unleſs it be a particular and expreſs 
agreement not to take advantage of laches. And I think a rule 
ſhould be made to make this matter certain, a rule ſhould be made 
that in no caſe, where defendant is diſcharged for want of being 
charged in execution, that plaintiff ſnould be intitled to ſpecial bail 
in an action upon the judgment. 


0 27 4 
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Per Cur', Defendant diſcharged on common bail. 


The King verſus Holliſter. 


- 


LME R moves for the common rule to inſpect the charter and A rule  in- 
corporation books. There is a rule made to ſhew cauſe, why ſpect charter- 
. a . books, where 
an information quo warranto ſhould not go againſt the defendant. in informa- 
tion, unleſs 
Lord Hardwicke : I think we have done it of late upon a rule to => 2. 


ſhew cauſe, Take it. | 


Rogers and Birkmire. 


N treſpaſs for entering his houſe and taking his goods, defendant ore cannot 
juſtifies and ſhews, he being poſſeſſed of the ſaid meſſuage and juſtify the ta- 
likewiſe of a ſtable under a term of years, he demiſed the ſaid 1 8 
ſtable 23d of December 1726. to D. Lock for 21 years, who entered two ſeparate 
and was poſſeſſed, after which he demiſed the ſaid meſſuage to the "_ 
plaintiff for years reſerving a rent, who by virtue thereof en- 194% 
tered, the ſaid Loc being then poſſeſſed of faid ſtable ; and it was 
by the ſaid indenture covenanted between the ſaid plaintiff and de- 
fendant, that if the defendant could procure the ſaid Zock to ſurren- 
der his ſaid term before Cbriſimas 1733, that then Rogers ſhould 
poſſeſs and enjoy the ſaid ſtable from the time of ſuch ſurrender for 
years at rent, and he avers that Lock did on the 20h of 
September 1733. ſurrender his leaſe to the defendant, and that there- 
upon the plaintiff entered upon ſaid premiſſes, and held the fame till 
the time of the treſpaſs, and that the ſum of being part of the 
rent of ſaid meſſuage being in arrear, and the ſum of part of the 
Rr r rent 
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„ aid ſtable being alſo in beer -the- defendant rt and 
diftrained for the fume, "So: deer is the ſame. nem Sc. 
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WN ie n 
bor plaintiff je wis argued, that thei rent of the meſſuage _ ſta. 
ble, Lo the manner of the reſervation thereof was not one intite 
rent bat ſeveral rents; and therefore defendant ſhould have ſhewn 
that all the rent diſtrained for was diftrained upon the premiſſes out 
of which it iſſued, ws, That for the meſſuage upon the meſſuage, 
and for the ſtable upon the ſtuble, whereas here it appears to have 
been a diſtreſs for the whole, as well for the ſtable as for the meſ- 
ſuage upon the meſſuage only, which was not liable for the rent of 
the ſtable, and therefore the juſtificatiom is bad; and that theſe are 
ſeveral rents; the authorities were cited of C. Eli. 340. 2 Roll. 
Abr. 448. Let. G. pl. 1. Dyer 308, 309, 1 Anderſon 174. 
3 Leon. 124. 5 Co. 55. Sir W. Jones 207. Cro. Cha. 154. and 
Clark and Lucas, Michaelmas 2 G. 2. Where a joint diſtreſs for three 
ſeveral amerciaments in an inferior court for ow defaults of appear- 
ing to three plaints was held a bad diſtreſs; and Stevens and Holton, 
2 Stra. 847. Burnurd. B. R. 128, 214. © Fitzgib. 46. pl. 9. 108. 
Pfl. g. Hil. 2 G. 2. a joint diſtreſs for three ſeveral amerciaments for 
three offences in ſelling bread under weight, held a bad diſtreſs; and 
the teaſon given was, becauſe though the party ſhauld ſubmit, to pay 
one of the amerciaments, yet he could not have part of the diſtreſs 
returned, it being joint. 
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For the defendant was cited 1 Ba. 101. where a joint diftreſs 
of a colt and cow nomine hrriotorum for two parcels of land was 
held a good diſtreſs; and ſaid that though this might be bad in an 

avowry, yet in treſpaſs the defendant is bound only to excuſe the 
treſpaſs,” and therefore if there be any tenure it ſufficeth, for if the 
Lord diſtrains for that which is not due, yet he ſhall not be pu- 
niſhed in treſpaſs. 1 Brownlow 214. | 


Lord Herdwicke r This 1 plainly a bad juſtification; defendant 
juſtifies for a joint diſtreſs for two ſeparate rents; for though he 
made but one leaſe to the plaintiff, yet in that leaſe there are two 
different terms and two different refervations, one upon the ſtable, 
the other upon the meſſuage; the term in the meſſuage and the rent 
thereof are to commence immediately, whereas the term in the 
ſtable was not to commence till Zook's ſurrender, and a different rent 
is reſerved ; ſo that though this be all by one deed, yet they are two 
as diſtinct demiſes, as if they had been by two deeds, and like wiſe 
for two diſtinct terms, the conſequence whereof is, that there muſt 
be diſtinct reverſions, and if ſo, then they are diſtinct rents; and 
then tie queſtion is, whether in treſpaſs a joint diſtreſs out of ſeve- 
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ral premiſſes without diſtinguiſhing how much in one and how: 
much in the other can be juſtified: it is impoſſible in this record 
to take them diſtributively, for though it alledges that he took goods 
for the whole ſum of both rents, yet how can he by that tell how 
much he took for the ſtable, and how much for the meſſuage, ſo 
that for ought appears he may have taken out of the ſtable for the 
rent of the houſe. If the caſe in 1 Bulſf. was a diftreſs for * heriot * ft was for 
ſervice; it cannot be law, becauſe it ſhould ſhew whether it were beriot cuſlom. 
for the ſervice on which reſerved, but if it were a diſtreſs for heriot 8 = 
cuſtom, he might juſtify taking the beſt beaſt, be it found any = 
where; as to the diſtinction between treſpaſs and replevin, there 

is n difference between them as to the preſent queſtion ; there are Difference 
indeed many differences in other reſpects, as in replevin the avowant between — 
is as it were actor, and muſt therefore make a compleat title; and :utification, , 
that rule will ſalve all the diſtiactions that ate between them, but that 

comes not up to this caſe, for this is goods taken for the rent of ſe- 

veral premiſſes upon one of them, ſo that he may have taken the 

greateſt part upon premiſſes which are not liable, fo I think plain- 

tiff muſt have judgment, i 


Tee: There is a difference between an avowry, and a juſtification 
in treſpaſs, in reſpect to the ſtrictneſs of ſetting out a title, becauſe 
in an avowry a good title muſt be ſet out, but need not be ſo 
in a' juſtification of a treſpaſs ; but then he muſt ſhew he is not a 
treſpaſſer; now here the defendant only ſays he entered into the 
ſeveral demiſed premiſſes, and ſeiſed the goods upon the ſeveral de- 
miſed premiſſes for the ſum of which ſum appears upon the 
record to be a ſum due for rent upon ſeveral demiſes, and therefore 
he ſhould have ſhewn that he entered upon the ſeveral premiſſes 
as he was ſeverally intitled to enter, which is a ſubſtantial defect in 
4 juſtification, for the law gives him no right to enter into any pre- 
miſſes, but thoſe whence the rent iſſues. 


Per tet. Cur", Judgment for plaintiff. 


The King ver/us Howell. 


PON a rule to ſhew cauſe why the proſecutor ſhould not pay Coſt paid for 

AL coſts for not procuring an information quo warrants to be not 1 

tried within a year after iſſue joined purſuant to the fat. of 4 & 5 maden * 

F. & M. c. 18. the words of which ftatute are, that the clerk of warranto 

the crown ſhall not without expreſs order of the court, in open Vithin 2 year: 
court, file any information for treſpaſſes, batteries, or other miſde- 
meanors; or iſſue any proceſs thereupon, before having a recog- 
| nizance 


44 


ꝗg—ü— 


Eaſter Term 9 Geo. 2. 


— 


nizance from, 155 proleruner to the defendant, in ba penalty -of 
201, to proſecute the e indirmacivdcetectontly, and in caſe the defen- 
dant ſhall appear and plead to iſſue, and the proſecutor ſhall'not at 
his own coſts within one year after iſſue joined procure the ſame to 
be tried, or in caſe a verdict be for the defendant, or a not profequi 
be entered by the informer, then the court may award the defen- 
dant his coſts, unleſs the judge certifies there was reaſonable cauſe; 

and if the informer do not pay the coſts taxed within three months 
after demand, -then the defendant on have benefit of the recog- 


Blzance to compel him. 


Strange ſhews cauſe, that theſe proviſions. i in the act extend only 
to ſuch informations as are filed by the coroner without order of 
the court, or however that theſe informations quo warranto are not 

within the act, being neither * Voc battery, or miſdemeangrs 
meant by the act. | | 


Parker with TROY that this 18 not a miſdemeanor, but a el fait 


Taylor and Clive for the rule, chat every aſurpation on the crown is 
a miſdemeanour ; and cited Cartbew og. and Salk. 376. The King and 
The Corporation of Heriford, upon an application to ſet aſide the pro- 
ceſs upon a quo warrants becauſe no recognizance firſt entered into. 
Per Cur', Every information which is in its nature vexatious, is in 
the purview of the ſtatute, and they accordingly ſet aſide the proceſs, 
and held it to be an information for a miſdemeanor within the 


ſtatute. - 


Lord Hardwicke : I have always taken this to be within the 
act of parliament; I believe this is the firſt application for coſts; 
but it appears to me both from the act, and the practice upon the 
act, to be a caſe within it; as to the practice, a recognizance to 
anſwer coſts has been always given in theſe informations, which 
could be only done as being within the ſtatute. Indeed Mr. Strange 
has endeavoured at a new conſtruction, which if it ſhould prevail 
would intirely defeat the act. But that can never be the meaning, 
or is the words of the ſtatute, becauſe now no information -at all 
can be filed by the clerk of the crown without leave of the court ; 
but the true meaning of the act, and warranted by practice, is, that 
he ſhould file no information without leave, nor ifſue proceſs there- 
upon without recognizance. As to theſe informations not being 
for miſdemeanors, it is now too late to make that objection, ſince 
the practice has been always otherwiſe. The court indeed have 
themſelves made this diſtinction, to grant informations for publick 
uſurpations, but if it is only of a private franchiſe not concerning 


N government, as a fair, &c. the court has ſometimes refuſed 
them 


= 
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them and directed an application to the Attorney General. You can- 
not in this cafe have a rule for what coſts ſhall be taxed in general, 
for you can have no more than the penalty the recognizance extends 
to; but if the cauſe had gone to trial, you might have had your 
whole coſts, becauſe upon the ſtatute of 9 Ann. judgment would 


be giyen for coſts. 
2 Eee (1.78 4611417 VEIL ER V2 44 b ; 

Rule for defendant to have his coſts as far as the recognizance ex- 
teddeer it 1 Gay 


The King and The Inhabitants of Preſton on the Hill. 


N order of quarter- ſeſſions was made in confirmation of an or- Seflions order. 
der by two juſtices for removal of a pauper from the pariſh of: Sua. 1040. 


Dareſbury to the pariſh of Preſton on the Hill, but the caſe not ſet out: ny - i 
in the order, but there is a bill of exceptions returned with this order, Bur. Set. Caf. 
that on the evidence it appears that the pauper was licenſed to be a . _ 
grammar ſchool-maſter of the free-ſchool at Dareſbury, and at the à bill of ex- 
ſame time a pariſh clerk, and that the court of quarter-feflions were ception lies, 
of opinion that he had not gained a ſettlement in Dareſbury : and nde cats. 
this bill of exceptions was ſealed by the juſtices ſitting in court; 
and in behalf of the pariſh of Preſton on the Hill, it was inſiſted that 
the order ſhould- be quaſhed, for that the pauper had gained a ſet- 
tlement in Dareſbury, as having executed an office there for a 
year, according to the ſtatute of 3 & 4 V. & M. c. 11. and it was 
agreed by the court, that if the caſe be ſo, he had gained a ſettle- 
ment in Dareſbury; but the great doubt was, whether a bill of 
exceptions lay to the quarter- ſeſſions in this caſe, for the fact does 
not otherwiſe appear to the court; and upon that queſtion it was laſt 
term ordered to be put into the paper to be argued ; and now this 


term, 


Abney argues that a bill of exceptions will lie, for that this caſe 
is within the meaning of fat. Weſtmin/ter 2. c. 31. which gives the 
bill of exceptions, which ſtatute has always had a liberal conſtruc- 
tion, that ſtatute extends to all inferior courts, for they are within 
the purview being moſt likely to err, 2 Inſt. 427. It lies to the court 
of the ſheriffs of London, as appears by a writ commanding them to 
put their ſeals, which is in the Regiſter 182. and Trin. 12 Ann, 
Hunſdon and Miller, or the caſe of Liverpool, .it was holden by 
the twelve judges, that a bill of exceptions muſt be ſigned by the 
Lord Keeper, in a ſci. fa. to repeal a patent; and that was not 
ſtrictly a ſuit between party and party, but a civil ſuit of the cron. 
That it is allowed in an ä warranto, as appears by = 
8 1 ,__cain 
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Raym. 484. Skinner 91. and 1 Vent. 1 


Juſtice of B. R. to ſign one in an indictment for a riot ; and in the 


caſe of The King and Bounce at Niſi prius in London, Hil. 2 G. 1. 


in an information for a libel it was allowed that it might be done by 
my Lord Raymond. r 1 197977 ; $9 45 4: #8, 43% Pl ©) (1 


Wilbraham contra: That the ſtatute does not extend to this caſe, 
becauſe this is a proceeding in a ſummary way, and not according 
to the courſe of the common law; and all the caſes mentioned by 
Abney are in proceedings according to the courſe of the common 
law, though ſome of them were at the ſuit of the King, yet ſuch 
ſuits are many of them; eſteemed civil ſuits: and the word uſed in 


the ſtatute Vgnis implacitatur, muſt mean e vi ter mini an implead- 


ing according to the coutſe of the common law. That no writ of 


error lies to courts who proceed in a ſummary way. 2 Sail. 263. 
and Carthew: 494. Greenvelt: and Bur tuell, and in Sir H. Vanes calc, 


I Lev. 68. and 1 Sid. 84. it is determined that a bill of exceptions 


does not lie in criminal caſes, but only in actions between party 
and party, whether it lies in any action where the King is party is 
doubted, but it is ſettled that a demurter to evidence cannot be 
taken where the King is party, unleſs the King's counſel aſſent. 
Co. Lit. 72. a. and Baker's caſe, 5 Co. 104. and Cro. Elix. 751. 


Lord Hardwicke': This is a caſe of great conſequence: it were 


to be wiſhed that a bill of exceptions would lie to juſtices of the 


peace in caſe of ſettlements, becauſe they ſometimes act in an ar- 
bitrary manner, and will not ſtate the fact ſpecially to the vourt. 
But on the other fide, it might be of dangerous conſeque ne to, ſay 
it will lie in all caſes, becauſe it would then be made uſe of for 
yexation and delay; therefore the court muſt conſider it upon the 
ſtatute, and the caſes that have happened thereupon; now there has 
been no caſe that comes up to this, ſince the ſtatute was made, 
nor any caſes analogous, and I think a bill of exceptions will not 
lie in this caſe z the words of the ſtatute are, cum aliquis implacitat 
coram aliquibus juſiic* proponat exceptionem, &c. where the word pla- 
citat muſt mean ſuch a proceeding as is in law an impleading ; 
My Lord Coke in his expoſition upon that ſtatute ſays, it extends to 
all actions real, perſonal and mixed, and ſays nothing of criminal 


caſes, or of proceedings in a ſummary way, nor does he ſay the 


ſtatute does not extend to them, but I do not find any caſes that 
carry it further. Lambert does ſay it lies to indictments, but I do 
not know that has been confirmed by the determination of any 


court in Mefiminſter-Hall. The caſe of Sir H. Jane is contrary, 
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higheſt property is concerned, as in civil caufes; it ſhould be re- 
membered that the party has not many other advantages in capital 


caſes, which are allowed in civil cauſes; as he ſhall not be allowed 


counſel, nor ſhall have a writ of error without leave of the crown, 
as was determined in one of the year books, and has never been 
contradicted, nor was it ever pretended that in capital caſes a bill 
of exceptions lay; in Sir H. Vane's caſe it is ſaid not to lie in any 
criminal caſe, but that point is not ſettled, and therefore I will give 
no opinion as to that; my Lord Raymond indeed in The King and 
Bounce' ſeemed inclined it would, but was not determined, and in 
fact none was allowed actually in that caſe, for I was Attorney Ge- 
neral at that time, and to ſalve the difficulty agreed to withdraw a 
Jurors in the court of Exchequer I have known it allowed in infor- 
mations, but then they are properly civil ſuits for the King's debt; 
ſo in deveuerunts, but they are called the King's actions of trover, 
and before the late acts of parliament the King recovered nothing 
but the value; though indeed that has added a forfeiture, and the 
court does continue the old method; but it has never been deter- 
mined to lie in mere criminal proceedings in other courts; but 
however this is not a criminal caſe, and ſo I ſhall give no opinion as 
to that; but it is a ſummary proceeding; and I know of no inſtance 
where'it was ever imagined to lie in ſuch caſes: if it ſhould lie in 
this eaſe,” by the fame reaſon it ought in all caſes of ſummary pro- 
ceedings, even to proceedings before a {ſingle juſtice of peace, which 
would introduce very great delays. This caſe is ſtronger becauſe the 
proceedings are not of record, and therefore were not neceſſary to be in 
Latin, for they ought to be ſo whenever they are of record, (I ſpeak 
as before the late act) and was it ever thought to lie where the pro- 


ceedings were not of record; in this caſe a writ of error would 


not lie, which is a ſtrong argument that a bill of exceptions does not, 
for it can only be made uſe of upon a writ of error, and not before 
the ſame court in arreſt of judgment, for the bill muſt be certified, and 
then a writ ſhall go to the juſtices to affix his ſeal, which is upon the 
words of the ſtatute, and is to be, as the ſtatute directs, upon com- 
plaint made; but that is not the caſe of a certiorari, which is no 
complaint,” bat only a writ to remove the proceedings into a ſuperior 
court, becauſe the party chuſes to proceed there ; for which reaſons 
I think this caſe is neither within the meaning nor the words of the 
ſtatute, That caſe of Liverpool was a new caſe, but that was a re- 
gular proceeding according to the courſe of the common law, and 
the record muſt have been delivered to this court per proprias manus 
of the Lord Chancellor, to be tried by a jury, that upon ſuch evi- 
dence the law is ſo, or that ſuch and ſuch evidence offered is proper 
evidence, or improper. In thoſe caſes a bill of exceptions lice, = 
wer this 


and though it has been objected to that determination, that it is un- 
reaſonable the party ſhould not have the ſame advantage where his 
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this is a proceeding before a cburt who are judges of the fag as 
well as the law, and then if we were to allow a bill of exceptions, 
one or two juſtices might ſend ap a ſtate of the fact in a; bill 
ſealed by them, which would be contrary to the fact appearing to 
N W ; TINT I think the order * . confirmed. 
it dd een eon, 109 n Sts 
Tee: I think no' vill of exceptions will lie in this caſe, In 
2 Lev. 238. the court ſeem inclined that it may be made uſe of 
either in arreſt of judgment, or upon a writ of error; but I take the 
law to be now ſettled that it can only be taken advantage of upon 
a writ of ertor, and ſo were the caſes of Truro, and of my Lord 
Barrington, they were both ſhewed upon a writ 'of error; and the 
writ of error is to be founded upon what is the ſubject of the ex- 
ceptions. But in theſe caſes of juſtice it cannot — becauſe 
the court cannot examine into one writ of error lying, which | is the 
2 method for them to examine it. 5 | 19> ad 0: 


27 200 


Lord Hur dust: There is „n eaſe in 2 — But 1 — a 
caſe where it came in queſtion in the houſe of Lords, whether it 
might be examined in arreſt of judgment, it was a bill of exceptions 
ſigned by the Chief Baron of the'Excbequer in Ireland, and returned 
into the court of Exchequer there with the poſlea, and the exception 
debated upon the moving in arreſt of judgment in the court of Ex- 
chequer: but the houſe of Lords here were of opinion that the 
ſame court could not ſettle it, but that it muſt be examined * a 


writ of error. | 


Per Cur , Let the order be affirmed, the court wing of opinion 
that no bill of exceptions lies in this caſe, which reaſon was ordered 
to be inſerted in rule, leſt it might be cited as a Preca an 
attirmance of the order upon the merits. | 


\ 
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Wright and Cruſt. 


OTION to ſet aſide a verdict for a material variance between 

the declaration and the iſſue delivered, upon an affidavit that 
no defence was made at the trial; and upon ſhewing cauſe it ap- 
peared to be an action upon a promiſſory note, and two counts in 
the declaration, one upon the note, ſtating it to be dated in 1732, 
which was agreeing with the note; the other a count for money 
lent in 1733. and as to the laſt count the iſſue varied as to the time. 


Lid for the plaintiff: That this is no material variance, for if 


the debt be proved to have arifen at any time before the action 
brought 
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brought it is ſufficient; Jy hs 4 a al Hil, 1520 en the 
declaration was an indebitatus for 1621. and the iſſue delivered was 
only 700 and held not to be a material variance. 
| 3 10 . 

Page: It is no material variance; but if it had been 2 variance 
in the date of the note it would have been material. 
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The King verſus Wright and his Wife. 


PON an indictment againſt the defendants for a conſpiracy Whether de- 
to charge one Charlefworth with perjury, application was made fad, 
to the court laſt term that they might be admitted to defend as may be ad- 
paupers, which was then refuſed (vide Hil. laſt): But upon Hay- witted pan 
ward's producing ſome. precedents from the crown-office where it E Sta. 1041. 
had been done, upon the laſt day of laſt term a rule was made to 
ſhew cauſe ; and now this term upon conſideration of thoſe prece- 
dents'the court altered their opinion, and granted the motion : the 
precedents were theſe, The King and Gofſom, Hil. 9 W. z. a ſide- 
bar rule that the defendant be admitted to defend an inditment 


in forma pauperis. 


The Queen and Roden, Paſe. 1 Ann. a rule to admit the defen- 
dant in forma pauperis on an indictment for a miſdemeanor, 


The Queen and Dorothy the wife of John Eaton, Michaelmas 2 Ann 
another rule to defend an indictment in forma pauperis. 


The King and Tilſſey, Trin, 12 W. z. and The Queen and Sherman, 
Trin. 2 Ann. two rules marked on the fide pauper. 


The Queen and Jones, Michaelmas 2 Ann, and The Queen and 
Brown, Trin. 3 Ann. two rules to admit the defendants to reverſe 
their outlawries in forma pauperis. 


The Queen and Lewis, and The Queen and Stocker, the firſt rule 
for reverſing an outlawry, marked on the fide pauper; the other a 
ſide-bar rule to admit the defendant in forma pauperis to reverſe an 
outlawry. 


The Queen and Thomas, Hil. 3 Ann. detendant admitted in forma 
pauperis to proſecute a writ of error upon an indictment with effect. 


A Lacy 
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Lacy, for the proſecutor, alledged that this motion is now too 
late, the recognizance being eſtreated; and for that he cited Sat. 
380. and likewiſe the caſes of The King and Somers, Michae/mas 
6 G. 1. and The King and Pollard, 8 Mod. 364. Hil. 10 G. 1. 


© 
, 
o 
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where motions were made to quaſh the indictments; and upon 


the other ſide's ſhewing that the recognizances were forfeited, the 
court ſaid they came too late, and would not quaſh them, for that 
reaſon; and he objected that the caſes of reverſing outlawries do 
not come up to this caſe, becauſe there the defendant is rather a 
ſuitor than a defendant, Ry | 


Lord Hardwicke: As to the objection that the defendant is now too 
late in his application, there is not much in that; in civil ſuits the 
plaintiff may come at any time to be admitted in forma pauperis, 
and need not come immediately upon bringing his action. It is true 
that after eſtreating the recognizance the court will not let him come 
to quaſh the indictment, becauſe that he is intitled to only from 
the grace of the court; but then he may ſtill bring the point before 
the court by demurrer ; ſo then the only queſtion, upon this caſe 
is on the merits, Now when this matter was firſt moved, and it 
was taken to ariſe upon the ſtatute of H. 7. there appeared to me 
to be no manner of ground for it, and (without doubt there is no 
ground for it) upon that ſtatute; but now it is put upon another 
foundation, that it has been the courſe of the court to admit defen- 
dants in forma pauperis, and if it has been ſo, it ought to be ad- 
hered to. Though there are no late precedents, yet thoſe produced 
ſeem to be extremely ſtrong, that the court has a diſcretionary 
power to do it. I do not ſee any material difference between re- 
verſing an outlawry in forma pauperis, and trying an indictment, 
for that can by no means come within the ſtatute of H. 7. As to 
the rules which are only marked pauper on the ſide, I think, they 
are equally ſtrong, though no admiſſion of the pauper is to be found, 
becauſe the admiſſion might be by a judge at his chambers; and 
there is a good reaſon to be given why the court may do this upon 
ind ctments by a diſcretionary power at common law, and yet want 
a ſt: tute to enable them to do it in civil actions, becauſe there were 
expie's ſtatutes which gave coſts in civil actions, and thereſore the 
court could not admit plaintiff in forma pauperis without doing in- 
Juſtice to the party; but here the crown requires no coſts, and 
thercfore it is only in effect ordering their own: officers not to take 
fees; as to the ſtatutes which enable defendants to defend penal 
informations in forma pauperis; though it might be the practice 
of this court to admit defendants to indictments as paupers, the 

act ice of the court of Exchequer might be different, and therefore 
iuch a ſtatute (2 G. 2. c. 28.) might be neceſſary for informations 

in 
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in that court; but there is another anſwer likewiſe, for there ate 
ſeveral ſtatutes that give coſts to informers or relators when they ſue 
in the Exchequer, which do not give them to the crown, and there- 
forè there was the ſame reaſon for the laſt ſtatute as for the ſtatute 
of H. 7. to admit plaintiffs; I am well ſatisfied that this is the 
cure of the court, and it is impoſſible ſo many inſtances ſhould 
happen by miſtake, and it is wholly reaſonable to be done in favout 
of Pobr men. 

OD 291190% 

* Per'Cur', Rule abſolute to admit the defendant in forma paupe- 
ris. | 


003 Wor | 
„d en [i Darling and Hill. 

nes 33 1 | Where ſheriff 
"JERT facias at the ſuit of the plaintiff to levy 1217. upon the wal pop the 


"defendant's goods, by virtue whereof the ſheriff removed the _ ur of 
goods and fold them, and the landlord of the houſe moved that the Pr e 
the ſheriff might pay a year's rent to him, which was 20/7. and upon f,cxecurion, 
his producing an affidavit that he had given the ſheriff notice that a 
year's rent was due before he removed the goods, a rule was made 


upon hitn for that purpoſe. 


19100 
69195 
be „% The King verſus Jordan. 
ne | Corporators 
INFORMATION in the nature of a quo warranto againſt the get beint 


defendant for uſurping the office of a capital burgeſs in the bo- 5 
rough of Meſtbury. The defendant ſets out a cuſtom for the mayor „ gf * 
and capital burgeſſes, or the majority of them, if thete be a vacancy _ ” 
among the capital burgeſſes to aſſemble and elect an inhabitant into 
the ſaid office which is vacant, and that the perſon ſo elected may 
be (worn and admitted at that or any future aſſembly. That there 
being two vacancies among the capital burgeſſes, he was on the 182+ 
of October 1709. at an aſſembly then holden, elected into one of the 
faid two offices ſo being vacant ; then he ſays, that upon the 167 
of September 1734. at an aſſembly then holden he took the oath of 
office of a capital burgeſs, and was then duly ſworn and admitted to 
the office of one of the capital burgeſſes being at that time vacant ; 
the King's coroner replies and admits he was choſen as in the plea, 
but not ſworn till 1734. though he had notice of his election; that 
ſubſequent vacancies happened, and that office into which he was 
elected was filled up in the year 1714, and that the vacancies hap- 
pened, and that the whole number of capital burgeſſes were filled 
up as often as any vacancies happened; and then he takes three 
traverſes: 
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24. That the An of n! bbrgeſs: to which he — 
was vacant at the time he took the * as the: nee. has ** 
TO" | | try 9004 l 


3a, That he was ſworn and 4drhittod intoahe! office to — he 
was choſen, in manner as he has alledged. Defendant by his re- 
joinder takes ifſue upon the % and 3d trauerſes, and demurs to me 
24; and it is now before the court _— —_ demurrer, 10 

Boctle for the King' The. plea 3 is bad i in not anſodridg the infor- 
mation, for it does not ſay he was admitted to the office to which 
he was elected, or that that office was vacant at the time of his 
admiſſion; the rejoinder is bad in not anſwering the traverſe taken 
in the replication, for the replication is that the ſaid office. was not 
vacant, and that he was not ſworn into the office to which he 
was elected, which is anſwered only by ſaying that one of the offices 
was vacant, and he was ſworn into that. But however taking it 
upon the plea and rejoinder that he was admitted to another office 
than that to which elected, that cannot be good; and his reſting; ſo 
long after his election, before admitted to the office, is a waver of 
the election in point of law. "ey. + Moth 


Draper for defendant : That all theſe points are out of the caſe 
upon this record, for they are only made inducements to the traverſe 
which the defendant could not traverſe, and if they would take ad- 
vantage of this as a waver, they ſhould have pleaded it to be: ſo, 
and have relied upon it, which they might have done, it being the 
cafe of the crown, without any traverſe ; and if the judgment be out 
of the caſe, then it will ſtand thus, that the mayor, &. may 
chooſe, and the perſon be ſworn at a future aſſembly, and that the 
defendant was choſen, and afterwards ſworn, the place of one of the 
capital burgeſſes being then vacant. That the defendant was not 
choſen into a particular place or ſeat, like a prebendary who is cho- 
ſen into ſuch a particular ſtall, but into the corporation: in n. 


Lord Hardwicke : Here are two matters ariſe for the beat dae 
of the court; ½, As to the manner of pleading; 2dly, As to the 
merits of the queſtion; as to the ½, It is pretty odd, there ate 
different iſſues, to of fact and another of law, which goes only to 
part, and whatever be the judgment upon this demurrer, the iſſues 
in fact muſt be tried; and a great deal of argument has been drawn 

I from 
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ſrom that part of the record, to which the demurrer does not go. 
The demurrer is upon the ſecond traverſe, and as to that I ſay the 
leading is odd, all that is ſaid in the plea is, that there was a va- 
cancy, the traverſe to which is, that the ſaid office into which the 
defendant was elected, was not vacant at the time of ſwearing as the 
defendant” alledged; whereas the defendant did not alledge it; 
ſuppoſing the defendant's plea to be good in this point, I ſhould not 
think the plaintiff's traverſe were good, becauſe it is of a matter 
not alledged ; for though a matter implied in the plea may be tra- 
verſed, yet it muſt be neceſſarily implied, which is not the caſe 
here ; it is true, as Draper ſays, That the King may take iflue 
upon a traverſe, -or upon an inducement to the traverſe; but the 
defendant here could not do it, and therefore the facts in the repli- 
cation, which come as inducements to the traverſe, muſt be taken 
to be out of the caſe, and waved by the coroner's concluding with 
dKaverſe, and therefore the ſeveral vacancies and the filling them 
up cannot be taken notice of, for the plaintiff might have relied on 
the filling up, and need not have taken a traverſe ; then this brings 
* to the merits, which muſt depend upon the defendant's plea; 
und in order to give our judgment, we muſt not reſort to any parts 
of the plea which are brought to iſſue by the country, for there 
may be a good title found ſor the defendant, if his title depends on 
the cuſtom ſet oat by him, which is a cuſtom upon a vacancy of a 
eupital burgeſs, to elect one into the office ſo vacant, who is at the 
fame aſſembly or any future aſſembly to be ſworn into the ſaid 
office, that is into the office into which he was elected; now how 
has the defendant brought himſelf within this cuſtom? why, by ſay- 
ing ht was elected into an office then vacant, and afterwards ſworn 
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0 be a capital burgeſs, the office of a capital burgeſs being then ꝑach bur- 


vacant,” which is not all within the cuſtom, for he has not ſaid he ges“ pos is 
a particular. 


was'{worn into the ſaid office. If a mandamus goes to admit, though office, 


that does not ſpecify the particular office, yet if the return be tra- 
verſed, it comes out always upon the pleadings what particular of- 
fice; for every capital burgeſs is a diſtinct office, and though in com- 
mon parlance every one is ſaid to hold the ſame, that only means 
the ſame kind of office; fo that I think there is no poſſibility to, 
maintain the defendant's plea as to this part, for we muſt not go into 
that part of the plea which is put in iſſue; and if we were to go 
into the merits, it is ſtrange to ſay that a man may may lie by for 
23 or 24 years after his election and then come to be admitted; 
ſuppoſe he had applied for a mandamus, and they had returned that the 
office was full, ſhould we ever have granted a peremptory mandamus? 
No ſure; and therefore he has neither jus in re nor ad rem, for he 
Has no action, and can only have a mandamus, and that being fo, 
'I/ſhould think this a waver of his right, or whatever elſe you will 
call it; ſuppoſe he had 9 and then another had been elected 

N u u | ut 


- 


„F on R BEENDGIET <A R. Lt tf . ³¹¹1ꝛ wm ————ñ?ẽ 


258 ie denn 9 — 
—— — — RUS ons — 
dA room, would not that be conſidered as a waiver rok the office, 
to which the' corporation had, agreed. to a new election? and ſurely 


a non acceptance for ſo many Fears is ſufficient evidence of För 
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Tor Cur' accord, That the merits as to the waiver, and the mat- 
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What ſhall be I N geciment a ſpecial verdict was given to this effect, Tha 0 mas 


conſtrued an 1 Manley being ſeiſed in fee of the premiſſes in N Eris 
executory ving iflue one ſon, named Thomas, and two daughters Jane an 
econtra, Frances, made his will, and after having given ſome legacies. Charged 
upon his lands, he deviſes in the following manner, And in cafe 
my ſon Thomas Manley ſhall hap ppen to die before he be married, or 
being married ſhall have no children lawfully begotten, . chen my 
will is, that my lands, tenements and hereditaments ſhall remain 
and deſcend equally to my daughters and their heits, paying ſuch 
legacies within ſix months aſter the death of my ſon, except ſuch 
jointures as my ſon Thomas ſhall happen to make upon his wife, 
not exceeding 100/. per ann. which jointures ſhall likewiſe deſcend, 
after the death of my wife, to my daughters in caſe, of the death 
of my ſon without children ; and in caſe both my andi ſhall 
| die without being married, or being married, ſhall have no hildren 
pk their reſpective marriages, then my will, is that all my. Us te de- 
ſcend to my nephew John Manley; and at the end of the will after 
* other clauſes there are theſe words; Item, I give and deviſe 1 o m 
ſon Themas Manley all my eſtate real and perſonal not alreac Ait 
poſed of in this my will; that after the teſtator's death his fon | The- 
mas Manley entered upon the premiſſes and ſuffered a common re- 
covery to the uſe of himſelf and his heirs, and died without t iſſue, 
living his two ſiſters Frances and Fare 25 who. entered. and f fered 1 
common recovery of the premiſſes as "to. one moiety to By uſe. 0 
Frances and her heirs, and of the other moiety to the uſe of 7055 
and her heirs, and they afterwards conveyed unto the defendant, and 
died without iſſue; the leſſor of the plaintiff” claims the prerniſſes 
as heir at law to Jobn Manley the nephew. 
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' This caſe was argued once, laſt term by Parker for pions, 


and _Filner for defendant, and the queſtion, was, whether t e eſtaie 

licnited to Jobn Manley the nephew was barred, or not, by. the 
Gi: ' fines and, recoveries ; and that queſtion depended upon this Wh 
„ her the ſons or daughters took an eſtate: by the deviſe, for ißen the 
+ Þ - eſtate 
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ellate to the "nephew was a remaindet and batable, or whether a 
qualified fee was left to deſcend to them, for then it would be an 
 exebntory deviſe to the nephew, Which would not be barred; + 


uf ker for plaintiff argued, That if this be a deviſe to the fon it 
muſt be of an eſtate-tail, which this cannot be, for there are not 
expreſs words for that purpoſe, nor can it be by implication, be- 
cauſe implication in ſuch caſe muſt be a neceflary implication, 
Vaughan 263. Gardner and Sheldon ; whereas here is no neceſſity, 
becauſe the deviſee was the heir at law; that this is the ſecond ſort 
of executory deviſes mentioned by Powell in the caſe of Scatter good 
and Edge, 1 Salk. 229. and is like the executory deviſes in Cro. 


7% Moore 644. Dyer 124. 2 Leon. 11. 3 Leon. 70. 


" Parliament Caſes 137. and like the caſe of 2 Will. 28. 
F 88% 1g. Caf. Abr. 339. pl. 12. 2 Kel. 254. pl. 203. 2 Bar- 
ard, B. R. 209, 229, 355. 2 Stra. 958. 9 Mod. 4. 10 Mod. 
501. See 8 Vin. Ar. 370. pl. 14. in notes. Gore and Gore referred 
to this court by My Lord Chancellor, where the opinion returned was, 
that it was an executory deviſe to the firſt ſon of Thomas, and that the 
freehold in the mean time veſted in the heir at law; and like the 
caſe of Pinſbury and Elkin, 2 Vern, 758, 766. He cited alſo 1 Sid. 
47. T. Raym. 28. 1 Roll. Rep. 318. Blandford and Blandford, 
hat executory deviſe cannot be barred by a common recovery. 


FHlner for defendant allows that, if this be an executory deviſe, 
it Gnnot be barred according to Pell and Brown's caſe ; but this is 
2.remainder to the nephew ; for if a limitation can by any poſſibility 
be conſtrued to be a remainder, it ſhall not be conſtrued an execu- 
tory. deviſe ſo is 2 Saund. 380. Purefoy and Rogers, and Carthew 
10, and in 1 Salk. 326. a limitation was rather conſtrued to be a 
A Ge ſition than to conſtrue it an executory deviſe; and there- 
fore f the ſon may by any conſtruction take a freehold by the will, 
the court will admit ſuch conſtruction ; but in this caſe he takes an 
eftate-tail, by implication, as in Wild's caſe in the 9 Rep. 1 Vent. 
231, beld's caſe there cited, Sonday's caſe, 9 Rep. 127. Moore 
127, 082. Owen 29. Harares 150. Handbury and Cotten. That 
this.cannot be a deſcent to the heir, for that is only the deviſe of 
the ſame eſtate in quantity and quality as would deſcend according 
to 1 Salk. 242. Reading and Royſton, whereas here is a reſtriction as 
to the jointure he is to make. g 8 
Lord Hardwicke ; There are two rules which will go a great 
Way. towards the determination of this caſe; %, It is no matter 
Which words come firſt, or which laſt, but that the conſtruction 
muſt be made upon the whole according to the intention. 24h, 
Tbat no limitation ſhall be conſtrued to be an executory deviſe if it 


may be a remainder ; now this ſeems to me to be a plain deviſe 
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"leis "Jon © a ſo to the daughters, and if it be 
a deviſe to either, there is in end of the caſe with- reſpect to the 
plaintiff, for nothing is left to deſcend ; in the ſubſequent” part of 
the will there is an expreſs deviſe of all the reſidue, fo then take the 
two clauſes together, for it matters not which comes firſt, and there 
ſeems to be an expreſs deviſe to the ſon, and it is given by the word 
glate, which is falficient to carry a fee; ſo then here is a deviſe to 
his { and his heirs, and, if he die without iſſue, remainder, &c, 
hp this. is. the caſe of 5 ge 105 n whoſe. Hue the teſtator 
cannot be ſu ppoſed to difin erit; think according to Wild's caſe 
the words are 8 of that conſtruQtion, and = off is that? but 
an eſtate- tail; bow can the reſtraint on 2 Jointurp be a. reſtraint 
hat this is conſtrued to be an executory deviſe? It 8 but will 
void, for the ſon muſt take by deſcent, "ng conſequently char- 
ges upon the land from the will will be defeated, ' which the te- 
ſtator could not intend, and therefore he muſt intend he ſhould take 
by deviſe, . but if this were not ſo. clear, yet as to the daughters, I 
| think no objection can be taiſed ; for it is a deviſe in fee to them; 
and in caſe they die without children, &:. ſo that there is any 
a deviſe to the daughters, and they have both ſuffered common 
recoveries, which is ſufficient to bar = nephew's remainder. The 
caſe of Pinſbury and Elkin was of a perſonal thing, and therefore ut 
res magis valeat, the words, after the death, vere conſtrued to mean 
at the death; what my Lord Vaughan * in the latter "ou of Gard- 
ner and Sheldon to be ſure is not a. 1 ? 


| a 
And-now this term without any y farther argument, court declared 
their opinion that the leſſor of 2 plaintiff had no ms ha gave 


Jae for defendant. 


like judgment was given for the defendant, Trin. 1 3.G. 1. in 
an ejectment brought for the beute upon a like Peet verdict i in 
the Common Pleas, | 


, - 4. wap moo” 


bah e Allen. Na , 
* the firings in term in Aae. | i 


I non ofſumpfi pleaded to an action on the 4 65 goods ſold 
and delivered ; the defendant had paid 239/. into court, and the 
queſtion upon evidence was, whether the real demand were about 
239. or under. And Lord Hurdwicke directed the jury, that if 
they believed the plaintiff's witneſſes who: made above 2390. to be 
due, _ Nan find for the Plaintiff and give him eee in 


damages ; 
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3 5 if they 8 * defendant's 8 or 5 no 
more, or leſs was due, en And for the defendant, The 
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ub 44 


enn 


ee Ibbotſon's Caſe. 


enn 


3 y. AW K ES ne for an inst mation in nature of a guo WAN B. R. will not 
0 "' ranto againſt one Jbbotfon, for making a Warren for rabbits. grant an in- 


formation ou 


private uſur- 


* 1050 Hardwice: We do indeed grant these informations for pation of fran- 
-publick p{urpations on the crown, but never for private uſurpations a chiſes, but 
of Fanchiſes, but the way is to apply to the Attorney General in ſuch 4 1 
caſes. So I remember My Lord Barrington's caſe, when I was At- apply to the 
*torney General, who had ſet up a fair, and the court was applied to Attorney Ge- 
bor one of theſe informations, but refuſed it, and directed an appli- e. 
cation to the Attorney General, and they did accordingly, and 1 

granted it: but I would not by this be underſtood to give an opt 


nion that a 920 2varranto lies for thig, as if it was a free warren. 


The King verſas Everet. 
FE UMPHREYS and Sclater were candidates for the office of Mandamws 
common council-man in the ward of Bafi/haw in London; and OE 

| Humpbreys had the majority upon the poll, whereupon Sclater de- execute his 
-manded a ſorutiny, but did not deliver his objections againſt the office, though 
bad pollers till the 12th day; whereas the tat. 11 G. 1. c. 18. di ** 4 A 
refs, That the candidates ſhall within ten days next after the for his neg- 
receipt of the copy of the polls taken at ſuch election deliver to led. 

the prefiding officer the obſections, Gc. and therefore Humphreys 

objected wo 0 {crutiny's going on, for the defect in not delivering 

the objections in ten days. And thereupon Sclater moved for a 15 doubtful 
mandamus to Eueret the deputy alderman of the ward, for him toqquettions a 
proceed in the ſcrutiny ; and hereupon the queſtion was, Whether 1 
the ten days in that act were only directory, or were compulſory; and 9 
and it was objected likewiſe, tha as the act had laid a penalty on will not deter- 


the preſiding officer if he offended in the premiſſes, that for tha t mine the que- 


ſtion on. a 


n wund. ought not to go. But er motion. 


Lad Sweden As to the penalty there is nothing in it; for 
| — an act of parliament directs ſomething to be done, the 
*xourt will inforce the doing of it by. mandamus; fo upon the act of 
parliament to oblige mayors of corporations to attend at the aſſem · 


lies, we always grant a mandamus notwithſtanding the penalty. 
X xXx The 
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5 The court 1 ſaid bug as, bir enden 0 great canſeqvenet, 
they Hould noto determine it upon amotipn, and therefore granted... 
Y Es come before, them W the returma omg 
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e IN an action f deht upon the gar. of Qucbragink un. 


＋ 8 the 

'F ormation, 
= " Le „et a, * od “ nib a * Don oO, 501 .q eu. 
cany ' plead. WY bas on 0.1 o npiaigg 18 . 280 
double. Math: for the A Eddi moves for leave to plead triple el 


e. Nul tiet record of the conviction upon the e ml 858 | 


ou UI 135 7 CH AGA 
a prior recovery upon this conviction. 


0 TH | (115k the 
Draper oppoſes, i becauſe th i hi ya amen” 0 hw, 
which is the authority for 900 le. ins” expreſly, 5 cis 
extending to popular actions, and it was 3 in a e ion, 


Barnard. B R. in the caſe of Mebb Vi tam and Uriey, 1, 33 Geo. n W 3% j 
. 


ve 14nd vd | | 
Court denied it, becauſe there i 's an ah n hs Wi. 
that double + plexding ſball not be « exte FRE to anni in n 5 
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Hockrell and "Merry: wy RO 2 ome 
| | 47 16113 ys} esob 


Hee 


Wile) os. dak. "Nis þ wins in Middle er after term, the caſe was e 

tingent debts _ /* pain obtained judgment: in this court againſt one 8 eden, 
contracted be- n ( 

„ Nun who Brought ' a writ of error n 96 he Exchequer-chamber, and 12 

ruptcy, which the writ of « error the preſent efe nant Merry, and one, ogers | 

became real cate bail, and entered into the, 111 recognizance, to 1 1 he | 

ener _ wtit of error with effect, and to) Jay, the dv, nee a 7% 0 fie 

barred by the jf judgment ſhould” be affirmed; ik 9005 de 10 5 e 

neraptcy- plaintiff ſued out this Sci. fe fa.'a gainſt the bail, to Which Serj made 

: * wed as 'defe be ſo ads ment” is hot ended againft him . and Merry 

pleaded chat pech the PE Gon accrued'he became bankrupt; 

the 'ecoFnizanice © was entered 175 the th of. May 7: 'G. 27 1734. 

the 'Bahkroptcy was the 24th of Offeber, 8 G. 2. 1734. and 3 e 

affirmed ainſt the principal. the 12th, \ 'of November 9G. 2. 

10 betevpon 75 queſtion was, Whether this bankruptey of the 

bail! happening between the entring into the recognizance te 
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afffeapce of the Jjadgment,” w whether he was diſcharged b b 


e e bankrüpt act from "this demand, or whether. this was a cau ef 
"DO action a Bore, oy e to vat eee « Ps, 4115 n 
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It was argued for plaintiff that it Gus not due, being to grow 
due upon à contingency. It was not a debt until the atffirmance of 
judgment, which was after che time of the bankruptcy; and they 
cited the caſe of Chauell v. Caſſanet, Michaelmas 1728. Eg. Caſ. s. P. deter- 
Abr. 54. pl. 3. 2 Will. * Rep. 497. pl. 159. where a bond was N 77 
wen by the huſband for payment of a ſum of money to his wife in -obe Fon 
caſe ſhe ſurvived him; and upOn the Huſband's bankruptcy My Lord Chan. Mac- 
Chancellor King refuſed to ſtop any dividend out of the bankrupt's 8 11 
eſtate ta; anſwer the contingent debt when it ſhoulcb happen. 206 Vi Green? Spirit 
. titan yd at pf the Bank. 
Laws. p. 101. in notes, 2d Edit.“ Lord Chancellor Hardwicke ſaid, that the caſe in 2 Will. . 
was, barely an opinion of Lord King, and not the caſe in * ; and his Lordſhip (King) declared his 
opinion obiter only; that Lord Talbot afterwatds doubted o Lord King's opinion; und in a caſe ſince, 
Lord Hardwicke differed from him intirely, and had no occaſion to alter his opinion, Green's Spirit of 
the Bankrupt Laws. 101. in notes, 2d Edit. 5 "Pool 
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that the debt. ariſes by entring 
he re 00 | when t contingency happened it was 
a debt by the relation from the entring into llt. "al 
TODD TER rn oe oh bot ine apy $1 fe ee, 
Lord Hardwicke : This appears to me to be a contingent duty 
(and not diſcharged by the bankruptcy) the * act ſays, That the * 5 Geo. 2- 
bankrupt is to be diſcharged from all debts due and owiog by him at © teck. 7. 
the time he became bankrupt, and it may be pleaded in general that 
the cauſe of ſuch action or ſuit-did-not accrue before the time of his 
becoming bankrupt ; it is true that in that + clauſe of the act, which + Sed. 41. 
regulates how far the proceedings {hall be evidence of the diſcharge, 
it does ſay that the certificate ſhall be without further proof a full 
bar and diſcharge for any debt or demand contracted due or demand- 
abfe; which ate very ſtrong and extenſive words; but I do not 
ißt the clauſe ought to be underſtood as a ſeparate clauſe to ſhew 
wha! hall be a diſcharge, but ſhould be coupled with and extended 
no further than the former clauſe; or elſe the evidence of the 


difc large would be made to go further than the diſcharge itſelf; 
ſo 


en the queſtion is only, Whether this be a debt due before this 

man became bankru t; and I take it, that before the ſtat. 7 Geo. 
JOG $$» YO © L3F{1 3 + P jak; , . 

c. 31 e is to enable creditors in ſums not payable at the time 


For the defendant it was argue 
into the "recognizance, and when 


of the nkruptey, to prove ſuch debts as if they were then due; 

I fay before that ſtatäte the opinion of the courts both of law and 

equity was, That uncle by bonds and notes not payable at the 

time of the bankrup cy could not come in as creditors under the 
commiſſion ; and that act has been conſtrued to extend only to ſuch 
ſecurities, Where the time of payment only was ſuſpended ;'and not 

to thoſe where it depended on a contingency whether there ſhould 

be, a debt or not; the caſe of Tully and Sparkes was, ſo; a bond 2 Lord Raym. 
entred into by the huſband conditioned to pay, money to the wife 154% 1579- 
2 a j S10199 ere Stra. 867. 
if Me ſurvived; the huſband became bankrupt and had his certi- Nioſeley 79. 


ficate ; pl. 51. 
| : — Dig. 


37% 


ficate; and in an 3 upon | the bond: plaintiff Mtn ſpecially, 
and upon demurrer to the declaration the court was of opinion, that 
it being an unoertainty, whether the debt would ever become due, 
that therefore it was not diſcharged by the bankruptcy. 80 in the 
court of Chancery, Bottomree- yo: have been held not to be ſuch 
debts, as that the obligees might come in as creditors under the 
Fat. 7 G. 1. This debt depends upon a contingency, for if the 
judgment had been reverſed, the recognizance would have been 
void, which is very like the caſe of the Bottomree bonds; but this 
cKcluaſe of this recognizance is ſtronger than the caſe of bonds; becauſe 
in actions on bonds you need not ſet out the condition, but that lies 

I upon the defendant ; but in the Sci. Fo. on the recognizance, plain- 
tiff muſt in the Sei. fo. ſet out the whole contingency, and ſhew a 
x breach; and therefore this fully within the reaſon of thoſe caſes; 
and am clear of opinion, that this is a debt not diſcharged by t the 


bankruptey'; and that therefore the iſſue is againſt the defendant. 


In this cafe the certificate according to the direction of the feat. 
, 5 C. 2. 7. was admitted to be evidence of * com- 


"with for fiat | 


2 an aclion of aſſault one A. was joined in the mul cum, and 
JE: was offered to be examined for. defendant, and objected to by 
may be a plaintiff, becauſe he had kept out of the way after being ſerved with 
bel if not proceſs, but plaintiff could not ſhew he had been ſerved, * ſo a 


ſerved with 
,proceli, vis amber at ne : irtings after term in London. | ' 


Aſſault; one 
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Barker verſ#s Sir Woolfton Dise, Bar t. 


'Wife not a an action for à malicious proſecution, the defendant was wil- 
— wich ling his wife ſhould be-examined, (the plaintiff's wife I ſuppole. ) 
Lord Haris: : The reaſon why the law will not ſuffer a 
wife to be a witneſs for or againſt her huſband, is to preſerve the 
peace of families; and therefore I ſhall -neyer encourage wen a con- 
# :ſent.; and.ſhe was-not examined, 


The 


; — 18 I a4 4a v F a 8 1 n EEE 
rr 5 rde. Fn ee — — . 


E ſter Tenn . z. | 


FRY 1 AM 4 4s 1 


. 4, CS = 
fs) 


ee The King verſas Nunez, 


T the ſittings after term in Middleſex, the defendant was to be In an india- 
tried on an indictment for perjury committed in an anſwer ment for per- 

put in to a bill brought in the court of Exchequer, which bill was on L 
beg by one Mary Lampley, to be relieved apainſt a promiſſory thereby is not 

note under her hand, made payable to the defendant or order, and? 4 0 wit- 

by him mdorſed ind" negotiated ; upon a ſuggeſtion that this note 2 Stra. 1043. JC 

was given to the defendant under an agreement not to demand the * of 

money of her, but to deliver it to one Texcira who ſhould ay it . 

afterwards to Lampley in ſatisfaction of a debt owing from Texcira 

to her, but inſtead of that, the defendant had indorſed to other peo- 

ple who demanded the money, which the paid; all which agree- 

ment the defendant by his anſwer abſolutely denied, which is the 

perjury aſſigned. And now at the trial the proſecutor's counſel 

admit, that there were preſent at this tranſaction only the ſaid Mary 

Lampley and one other perſon; and they admit the oath of one 

perſon alone will not be ſufhcient to convict the defendant, becauſe 

one man's oath is as good as another's; and therefore the queſtion i is, 

Whether the ſaid Mary Lampley might be admitted as a ſecond wit- 


neſs for the King. 
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bh Strange for the proſecutor, cites Paris's caſe, which is in 1 Sid. 
413. and 1 Vent. 49. where, upon an information for fraudulently 

ocating one A. V. to give a warrant to confeſs a judgment, the 

aid A; V. was admitted to give evidence againſt the defendant, The evidence 
though the court ſaid, if he were convicted they would ſet aſide the of one witneſs 
judgment. Salk. 286. 9. and Mr. Cartney, indictment for a cheat {1% © 
done to J. S. by impoſing a mixture of beer, Sc. upon him for convict a per- 
Port wine, and J. S. admitted to be a witneſs, becauſe in ſuch ſon for petju- 
private tranſactions no body can be a witneſs of the circumſtances . 2h 
the fact but he that ſuffers. Q., and Brent in 1711. information for 
extorting a bond, and the obligor allowed .to be a witneſs. The 
King and Moyſe, Trin. 10 G. 1. Indictment for tearing a promiſſory Stra. 595. 
note payable to A. B. and A. B. admitted to be a witnels, though 
it was objected, that the court would oblige the defendant to give 


A. B. a new pr NN note if defendant were convicted. 


Kettleby with him, That in caſes of uſurious contracts, if the 
money be paid the party is allowed to be a witneſs, 


-On the other ſide, The caſe of T1 * King and Whiting, Salk, 283. 
was cited and relied on as the ruling caſe ever fince, which was in- 
x9 : formation 
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formation for a cheat, in that he had a promiſe from his mother- 
in-law of a note for 51. and by flight got her hand to a note for 
100). and the mother refuſed. to be a witneſs, becauſe ſhe was on 
cerned in the confequence of the fült. un * HOT! 


10 


Lord Hardwicke: I aw fully fatrhed hat Mary Lampley cannot 
de a witneſs in this caſe ; there have been variety of determinatio 
in caſes which have an analogy to this s Paris s was determined as 
it has been cited to be, but it was contrary to the opinion of ſuiſden 
a very learned Judge, which takes away ſrom the weight of the 
caſe very much ; and ſince that caſe, the counts of juſtice ſeeing the 
inconvenience, have made ſtricter determinations than they uſed to 
do ; in proſecutions for forgery they will not admit the perſon, on 
whom forged, to be a witneſs, becauſe he is then {wearing to oyer- 
turn a charge upon himſelf, and I think this caſe comes up to that; 
far $90 the caſes of uſury, the rule has been wpon indictmente for 
uſurious contracts, not to admit the party in the contract unleſs-the 
money claimed thereon has been paid; and the reaſon is, hegauſe 
then he is unconcerned in inteteſt, there being no remedy either in 
** ar equity to recover that money back again; for My Lord 
Chief Juſtice Trely was of opinion, That where there had been an 
unlawful contract of a bad nature, the party ſhould not be admitted 
to bring an action as for money had and received to his uſe; becauſe 
he is particeps criminis, and a court of equity would not encourage 
| a remedy, not even "Ih the ſurplus intereſt, becauſe that wbuldi give 
Dawn e for ſuch, contracts. In courts. of equity, if en,aa{wer 
is put in which denies the equity of the bill, the court will not 
ſuffer one witneſs to be ſufficient to ſet aſide that anſwer, begauſe 
one man's oath is as good as another's; and I believe the courts of 
equity took that rale from the grounds of allowing evidenge in per- 
jury: but where are other circumſtances, though one witneſs..only 
againſt an anſwer, I have known My Lord Cowper and My Lord 
King alſo direct an iſſue to try the fact, but then they ordered the 
anſwer to be read in evidence upon the iſſue, that the defendant 
might have advantage of it; ſo hen Mary Lampley not being ſuffi- 
cient witneſs, there is but one wirgeſe, which is not ſuffieient to 
convict a man of perjury unleſs there were very ſtrong, circamſtan- 
cs. becauſe one man's oath is as good as another 8. 


Aha. Sh opinion bab the ebenda attorney ci be had 
another witneſs who was by at this tranſaction. . | 


* Hard iche -(apprehepding ſome ill practice in keeping up 
this witneſs until they heard his opinion) Said, I will not; try it 
now / then, until the auſe has been heard in the court of Exchequer; 
Lord Raymond did ſo in Rbades's caſe, and therefore withdraw. a 
juror by conſent. 
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* A Bankrupt wengi Clendon. 
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taken in execution on the '8th of November by the defendant, be 
ghtly taken or not, and whether eee was a bankrupt or not: 
and after having pr oved the petit creditor's debt, the commiſ- 
ſion and — to the plaintiff; the plaintiff entered upon proof 
of N tat of was > of | 

- 180) 018 

And for that purpoſe a footman! of the bankrupt” s was firſt pro- 
diced,” to whom defendant objected as being a creditor ; and being 
afkeed the queſtion, he faid he was a creditor formerly, but had 
had none of his debt paid, but relied upon the aſſignees goodneſs, 
but reckoned himſelf no longer a creditor, and had no promiſe of 
payment. But 


D. 23 IL 


© Lord Hurawicke allowed him, for he is not a creditor. 


* 21 +4. — 9 wt 


Then his releaſe was read, which was made to the aſſignees only, 
and objected it ought to be made to the bankrupt likewiſe, for as 
this creditor will not come in under the commiſſion he has an in- 
ae che fwrplus of the eſtate, 

10 2310: 
Lord Hardeiche : There is no s6ccafion for the releaſe to be to 
the bankrupt, and the intereſt which you mention him to have in 
che ſurplus rather ſtrengthens his evidence for the aſſignees; becauſe 
207 is yorwy rather adverſary to the ſucceſs of the commiſſion. 


"Ahether witneſh in proving the bankruptcy was relating what 
had been faid by the bankrupt at different times about his bad cir- 
cumſtance, and fears of being arreſted. 


Lord Hardwicke : It is not uſual to allow ſuch evidence, unleſs 
when it is concomitant with facts, as what the bankrupt ſays when 
he is removing his books, or his goods, &c. but not elle. 


And the. plaintiff's witneſſes proved him a bankrupt very clearly ; 
but it was obſerved by defendant's counſel, that they had proved too 
much,” for now the bankruptcy appeared to be before the giving the 
bond to the petitioning creditors, which was the debt proved for him 
2 in 


h RY at Guildhall, the day before the term by appoints Bankruptcy 
ment, this cauſe was tried; it 15 an action of trover directed ca. 
by m Lord Chancellor to try, Whether goods of the bankrupt * 


f ED OG > Yo» R 


. Y g . * 
' * 
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in 1 beginning of = AY 1 ** conſequently that dend being FW 
the bankruptcy, was as againſt the creditors a void bond, and the 
petition. and commiſſion on ſuch. a debt,muſt fall to the ground, 

and the plaintiff be nonſuit. It appeared likewiſe upon the evi. 
dence, that this bond creditor was at the time of the bond, and had 
been long before the bankruptcy a ſimple contract creditor for a 
large ſum, and that the bond was given. as a n PRE a that 
debt. 5 


Lord: Hardwicke : Hem: are two queſtions, uf, BAL the 
act of bankruptcy appears to be before the petitioning creditor's debt 
was contracted, whether that creditor's petition can ſupport the com- 
miſſion. 2dly, Whether in this caſe the petitioning creditor's ſimple 
contract debt, which was due before any act of bankruptey, makes 
him ſuch a creditor as to ſupport the commiſſion, notwithſtanding 
the bond given'for the ſame debt ; or whether the giving that bond 
is not ſuch an extinguiſhment of the ſimple contract debt, as that 
he can now be conſidered as a creditor only from the time of giving 
the bond. 


As to the 1/7, If there is a clear act of bankruptcy proved, and 
not purged, by any ſubſequent actings of the bankrupt ; and the 
_ petitioning . creditor's debt ſhould appear to be after ſuch act of 
bankruptcy, a commiſſion iſſuing upon that petition would iſſue 
erroneouſly, becauſe ſuch petitioner - ought. to be a 'creditor before 
the act of bankruptcy, for as the commiſſion by relation avoids all 
meſne acts of the bankrupt, conſequently the petitioning creditor's 
debt muſt be thereby avoided ; which is to make the commiſſion 
trip up its own heels, and is an abſurdity ; it is true ſome incon- 
veniencies may happen by this means, by ſecret acts of bankruptcy, 
which thoſe who deal with the bankrupt cannot have notice of, 
and therefore it is expected that acts of bankruptcy ſhould be very 
fully proved, and beyond poſſibility of being purged; and if any 
ſubſequent tranſactions have been by the bankrupt, it ſhould be left 
to the jury whether the act were purged, or was an act within the 
intent of the ſtatutes of bankruptcy or not; but in this caſe here is 

a very clear proof of an act of bankruptcy. 


Where giving As to the 2d queſtion, I think this petition is ſufficient to ſupport 

a bond is not 

an erung uin. the Commiſion, and that the acceptance of the bond is not an ex- 

gu! 

went ofa tinguiſhment of the debt as to this purpoſe; for the only queſtion 

. b nov is, Whether there was a debt ſubſiſting ſufficient to ſupport 

12 the commiſſion, and not of what effect it is with regard to the 
bankrupt himſelf; the reaſon why it is an extinguiſhment with 
regard to the party, is becauſe the bond is a debt of a higher na- 
ture; but in this proceeding both debts are the ſame. And it is 
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every day's practice, that if a creditor by ſimple contract ſhould, 
after an act of bankruptcy committed, get a judgment confeſſed by the 
bankrupt for the ſame debt, and take the bankrupt's goods in execu- 
tion, if the aſſignees bring an action of trover againſt that creditor to 
recover, yet that very creditor is afterwards admitted to come in and 
rove his debt under the commiſſion, notwithſtanding his acceptance 
of ($i g 5p after the bankruptcy ; and he comes in, in that caſe, 
by force of his ſimple contract debt; for all creditors are intitled to 
relief under the commiſſion ; ſo that with regard to the commiffion, 
he is ſtill conſidered as a fimple contract creditor ; therefore I think 
the acceptance of the/ bond has not, as to this proceeding, extin- 
guiſhed his ſimple contract debt, ſo that I think the commiſſion is 
nnen n | | 


arent © 7: 
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Verdict was given for plaintiff. 
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Condition of debt for which the bond was given, we ſhall conſider the condition 


a bond a 
ceſſet execu - 
tio. 


was not to pay the money till the 6th of Fuly next, and this bond 
and judgment were for the fame debt; the plaintiff entered his 
judgment, and took the defendant's goods in execution in May laſt. 
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P ON the Maſter's report as to the regularity of a 5 
ment and execution; the caſe was this, That the 70 
dant being indebted to the plaintiff, did for his g 

ſecurity give him a bond and a warrant of aasee 55 
enter up judgment upon a nutuatus; but the condition of the bond 


Per Cur”: As this judgment was for the ſecurity of the ſame 


of the bond as a ceſſet executio upon the bond until the time of pay- 
ment, and therefore the execution in this caſe muſt be ſet afide, 
but the judgment is regular and that muſt ſtand. 
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The King verſas Baldwyn. 


＋ H E queſtion was, Whether ſepvice of a rule to ſhew cauſe, Where ſervice 
why there ſhould not be an information for a libel, upon the f the wie 1 
| defendant's wife, the defendant being at that time of ſervice out erde __ 
of the kingdom in France, were good ſervice ; and it was allowed, band. 

that generally, ſervice on the wife in theſe caſes is good ſervice; 

but the reaſon of that is, becauſe the law preſumes the huſband 

muſt have. notice of it, by reaſon of converſation and intercourſe 

that is between them ; but that in this caſe the preſumption ceaſes ; 

and therefore the court, upon this matter being ſhewn for the de- 


fendant, held it was not good ſervice. 


Smith Qui tam, verſus Gibſon. 


1 an action upon the caſe for double damages upon the ſtatute : Sta. 1045. 
& of-13 R. 2. c. 5. 15 K. 2. c. 3. and 2 H. 4. c. 11. The de- 
claration, after reciting thoſe ſtatutes, ſets forth, That the plaintiff 
had in his poſſeſſion a certain ſhip, and was part owner of the 
greateſt part thereof within the body of a county, viz. at London 
the defendant pretended a right to a 32d part thereof, by virtue of 
a bill of ſale pretended to be made on the high ſeas, whereas in fact 
no ſuch. was made on the high ſeas, but within the body of the 
county, v2. at London, did implead the plaintiff in the court of 
Admiralty concerning the fame, and cauſed the ſaid 32d part by 
virtue of a proceſs proſecuted out of the ſaid court againſt the ſaid 
hip to be arreſted in the river Thames, and by colour of the ſaid 
proceſs, did cauſe the ſaid ſhip to be under that detained there for 
à long time, by reaſon whereof plaintiff loſt the benefit of the ſaid 
ſhip, and was put to ſeveral expenſes which he lays to his damage 
1000/, Defendant pleads in abatement, That at the time of the 
Aid treſpaſs and contempt, and until the time of the plaintiff's 
exhibiting his bill, one T. B. was and is a part owner with 
the plaintiff in ſaid ſhip as tenant in common: to which plea, 
plaintiff has demurred. This was argued laſt term by Mr. Bootle 
Junior, for plaintiff, and Mr. Burnet for defendant. And this term 
by Serjeant Chapple for plaintiff, and by Mr. Barnardiſton for defen- 
. Cant, 


For the plaintiff it was argued, That it 1s immaterial in this ac- 
tion who is owner of the ſhip ; for the giſt of the action is the ſuing 


3 1 


oy 


Where an 


that 1s joint 
and ſeveral, 


no abatement then they will take tha 
that all affect - 


ed are not 
parties. 


= 


t to be only laid in aggravation of damages, 


For defendant was cited the caſe of Child and Sands, which is re- 
ported in 1 Salk. 31. 4 Mod. 181. 3 Leu. 351. Skinner 334. 
and Cartb. 294. which was a ſuit upon theſe ſtatutes, and objected, 
that all the proprietors being joint owners ſhould have been joined, 
but held well being after a verdict; but reſolved, That if it had been 
pleaded in abatement it would have been well; but Cartb. they 
admit reports the contrary as to that ; that though a tenant in com- 
mon cannot plead his tenancy in common in abatement, a ſtranger 
may plead it. 1 Salk. 4. Fareſley 104. that joint tenancy may be 
pleaded in abatement in trover, Salk. 290. Skinner 12. 640. 80 
likewiſe in treſpaſs, Cy. Ez. 554. to this point were alſo cited 
1 Sid. 224. 1 Lev. 3. 2 Lev. 20. Latch 152. Sir . Jones 
142. It was likewiſe urged for defendant, that the detention of the 


ſhip laid in this declaration was à diſtinct charge of damage to the 


plaintiff 's property, in which property others having a joint ititereſt 
ought to be joined. 8 ts 

Lord Hardwicke : Here are three queſtions ; 1/7, Whether the 
ſuing by the defendant in the court of Admiralty” be the cauſe of 
action in this caſe.” 2dly, Whether the detention of the ſhip be the 
cauſe of action. 34), Whether both of them are two diſtin@'cauſes 
of action in this cſe. r e 


And J think the cauſe of action in this caſe, is the ſuing in the 


{court of Admiralty, and that the detention of the ſhip is not the 


cauſe of action, but only a conſequence of the ſuit in that court, 
and if ſo, then this is a right action and well brought; and there is 


no ground to abate the bill, and that being the ground of the action, 
there is no colour for any other perſon's joining with him, for the 


conteſt was about the 32d part of the ſhip ; and defendant took out 
a citation againſt the preſent plaintiff only, therefore it is he only 
that is grieved by that ſuit, and conſequently he alone has cauſe of 


action according to the ſtatute ; and this is what diſtinguiſhes this eaſe 


from 
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Trinity Term 9 Geo. 2. 1 
from the cafe of Child and Sands; for properly in that caſe there 
was no ſuit in the court of Admiralty, and that made one great 
| queſtion in the caſe, Whether an action would lie at all for that pro- 
ceeding, as for a ſuit within the ſtatute, for there the ſhip was ar- 
reſted without any ſuit inſtituted: and for that reaſon there being 
no ſuit, but only an arreſt of the ſhip, the court ſaid that all the 
owners ought to have been parties; but in this.caſe it is expreſly 
alledged, that the defendant impleaded the plaintiff in the court 
of Admiralty, and the arreſt of the ſhip is only by way of pro- 
ceſs in that ſuit; and the nature of the thing itſelf ſhews the de- 
tention to have been conſequential; and then it comes to what is 
faid in the cafe of Child and Sands in Salk, That the laying con- Laying con- 
ſequential damage is but matter ex abundanti and will not hurt; ſequential da- 
and it might be given in evidence: if the ſuing be the cauſe of 9454 Az. 4 
nction, then that is ſuch a cauſe of action as the other owners cannot may 12 
join in, for they were not ſued; if the detention in this caſe were ia evidence. 
another cauſe of action, then the rule is as laid down in Godfrey's 
'caſe, 11 Co. 45. b. That where a man has two cauſes of action in Where one 
'his writ, and of his own ſhewing it appears that for one of them he bas two cau- 
can have no other remedy, the ſuit ſhall abate only as far as it is ©! Fler. 
abateable; and he may go on for the reſt; and the reaſon is, be- own ſhewing, 
«cauſe if no other writ lies, it is conſidered as if it had never been be can have 
part of the demand and intirely nugatory ; but if it appears that for . 
one of the matters; that writ lies pot, but may have another writ of them; the 
in another form, there the writ ſhall abate intirely, and ſhall not ae wy 
ſtand for that part which is good; but I think that in this cafe the as abateable. 
detention is not the cauſe of action, but only conſequential damage. 1 


| . ; | 3 : 1 writ, it ſhall 
Tee: If the detention were the cauſe of action in this cafe, I abate for the 


Would think this a good plea in abatement : and though it is ſaid hole. 
in Carib. 295. that an action founded on a tort is not abateable on 
ſuch a-plea, that is a miſtake, as appears by the opinion of the court 
in that caſe, as reported in all the other books. And fo was the 
old law, as appears by the Dige/t of Writs, fo. 46. 6b. Joint-tenants 
muſt join in treſpaſs, and if they do not it is pleadable in abate- 
ment. But however, the caſe will depend on the manner of its 
being ſtated in the declaration, Now the firſt part of the declara- 
tion is a complaint that is merely perſonal to the plaintiff, for it is, 
that he himſelf was perſonally ſued, and conſequently was the per- 
ſon aggrieved; and therefore he alone might for that maintain an 
action; and upon the other part of the declaration, the queſtion is, 
Whether it anſwers to ſuch a charge of a detention, as that all the 
proprietors ought to join; and if that were the giſt of the action 
I ſhould think they ought; but 1 think it is not the gift of the 
action, but is alledged merely as conſequent to the arreſt of the ſhip, 
and was not neceffary to be alledged ; neither was the plaintiff in 
4 A this 
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"this FFT intitled to damages for the. detention of the whole ſhip, 
but only for a 32d 8 ſo . "we 1 of a. detention ĩs but 
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Stou ighton | and. Reynolds. 


Addon for a LAINTI _ PYIOnng That hid was Clfoſen en of 
r. „1 the -pariſh of All Saints in Nortbampton, and therefore ought 
the office of to be admitted and ſworn: into that-oitfice by the defendant ; and for 
. tbat purpoſe, offered himſelf to the defendant, who refuſed to admit 
— of the Hi m.; and the declaration ſets forth, That the plaintiff obtained a 


vicar in veſ- writ of mandamus to compel the defendant to ſwear him to be 


MS re. church- warden of that pariſh, which defendant refuſed to do, -but 
168. * made a return to the writ, That the plaintiff was not choſen a 


2 Stra. 1045. church- warden of the ſaid parith, which the plaintiff avers is a falſe 
return; whereupon iſſue being joined, a ſpecial verdict was found to 
this effect; That the faid pariſh is an ancient pariſh, of which two 
of the pariſhioners have uſed always to be-church-wardens, and-that 
by the cuſtom: of the pariſh, one of the church-wardens is to be 

named by. the vicar, and the other to be elected by the pariſhioners. 
That in Egſler week, in the yeat 1734: the vicar . his church- 
Warden, and the pariſhioners elected the plaintiff to be the other, 
who were both admitted and ſworn into the office, and continued 
in the ſame until Eaſter week 173 5. and then a new election came 
on, which is the election in queſtion; and at an aſſembly holden 
for that purpoſe, there were preſent the vicar, and the two church- 
wardens, and many other pariſhioners. They further find, that · one 
Cbapman wWas then named by the vicar to be his church · warden for 
the year then enſuing; after Which nomination the plaintiff and 
one Farrin were candidates fot being the other church- warden, 
that thereupon a poll was taten, and ſeveral of the pariſhoiners 
polled for the plaintiff, and others for Furrin; that before all 
the pariſhioners polled, the vicar being in the chair, did with the 
conſent of the ſaid Chapman adjourn the aſſembly until the next day, 
-which adjournment was 19914 in behalf of hs plaintiff by ſome of 
the pariſhioners, and upon the adjournment, ſeveral pariſhioners in 
the intereſt of the other candidate Farrin, went away, and ſeveral 
others. remained and continued the poll and took ſeveral votes, and 
at the cloſe of the poll that day the plaintiff had a majority of 
votes, that upon the next day oy vicar went on wih che poll, and 
then Fare a e but Whether, Fc. 
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... Abney ST, aintiff admits, That 72 the 89th-c canon in 1603. the 
1 is to be choſen by the miniſter and pariſhioners, or 
one by the miniſter and the other by the pariſhioners, &c. but that 
canon has been determined not to bind the cuſtom of any pariſh, 
Cro. Ja. 532. Warner's caſe, 2 Roll. Abr. 287. pl. Fo. Cro. Cha. 
581. Rocha s caſe, Hardres 378, rd and Foꝛole. 


Lord Hardwick : 7 l not: cite caſes, that point is very 
ſettled, that canon Seer controul. the cuſtom. LET ATA. 


atm 21012139 

Abney: That of common right the choice of charch- wardens i is in 

che pariſhioners, and if the incumbent chooſes one in any place, it is 
but by uſage, Cartb. 118. That a man, though he lives out of the 

pariſh, in reſpect of lands in the pariſb, may vote for church- 

be Fefrey's caſe, 5 Co. 66. That the majority of pariſhioners, 

after a ſummons of the pariſhioners; may bind the reſt even in making 


1 rate. 1 Mod. 194, 236. 2 Mod. 222. 


Bel for defendant; That plaintiff” s election depends on fog 
vicar's having or not having a right to adjourn the aſſembly; now 
as to that i it is found, that there was an aſſembly, and that 4 „ vicar 
was in the chair, Which is a finding that he preſided at the afſ:mbly 


according; to the. common meaning of the word; and conſequently 


Bata of adjournment muſt be in him, or at leaſt, in him 
ot in the other church-· warden; ſince the plaintiff by applying for 
a ry — — is concluded to lay, he was church-warden at that 

time: Leys ſuppoſing that the plalatiff was duly elected, yet here it 
appears he had no cauſe of action, for he has received no damage, 


his office without it, and conſequently the return to it, though a 
falſe. one, can be no ground for an action; /as his election in 1734. 
Was until another ſhould be admitted and ſworn, he continued 
until then in his office; like as when a mayor is choſen to continue 
for a year, and until another! is choſen, he continues in office even 
after a new election, if that election is void. That before the canon 
160g. a cuſtom for church-wardens to continue two years in office 
was good, as appears by the year-book of 26 H. 8. fo. 5. Pl. 25. 
the rule laid down in Hob. 267. is, That to give a cauſe of action, 
there muſt be ſome, damage already happened, or elſe inevitable; 


now in this caſe, and this is an action for damages, the only damage 
that can ariſe muſt be either for the withholding plaintiff from the 
profits of his office, and for the expenſe he was at in procuring the 


mandamus; now as to the expenſe there is nothing of that laid 


in the declaration, but only that he had not the poſſeſſion and pri- 


vileges of the office, and no damage can be intended more than is 
laid; 


for there was no occaſion for a mandamus, he being in poſſeſſion of 


— — — 


laid; And as to thi pve f of the os, 8 was in ;-pofleſBiih; 48 1 
faid, even without a mandamus; and befides, this is not an ofſiee of 
| profit, 3 Lev. 362. Ward and Brumſton; he cites alſo ' eaſe of 
Lewis and Lewis, Hl. 2 G. 2. where in an action on the caſe 
for labouring a jury, after a verdict, upon the writ of error, the 
queſtion was, Whether there was any cauſe of action; becauſe the 
words ratione inde, viz. of the labduting the jury, the party had * 
tained. a oa.) was a ſufficient om, of eee ſuſtained. 
1 Hardwicke : The doubt feſerred Ke * court by aki: Jury 
is, Whether the defendant is guilty, or not, of a: falſe return; that 
depends upon the plaintiff's election being good, or not ſo, and de- 
pends on the adjournment of the efſernbly, whether being made by 
the vicar and one church-warden, it be a good adjournment j there 
is nothing to be found relating to this in the books ; and I hear no 
reaſons given that ſatisfy me that it was a good adjournment; he- 
ther it was ſo or not depends on a previous queſtion, in whom the 
wer of adjournment was; and that was ſaid to be in the vicar 
and one of the church- wardens3 that muſt be, if it be ſo, either by 
cuſtom, but in this caſe no fuch cuſtom is found, or by ſome rule 
of common law; but I do not find any reſofution or even opinion, 
that ſuch is veſted in the vicar or church-warden, -or even to give 
the vicar a right of preſiding ;' there is indeed a notion that he has a 
right to preſide, but that has taken its riſe from ſpecial veſtries; and 
there the cuſtom or the act of parliament which eſtabliſhes ſuch 
veſtries, generally nominate him to preſide ; is the right then in the 
church- warden ? I find no authority that ſays it is; and if it were, 
it is not to be imagined to be in one aldhe; why chen what is the 
conſequence? It is, that the right is in the aſſembly itſelf; for if 
they be an afſembly all conſiſting of equals, and there be no cuſtom 
nor rule of law, to direct the adjournment, the right muſt be in 
the perſons which conſtitute the aſſembly; it is true, inconveniencies 
may ariſe from this; for it will tequire as much time and ceremony 
to ſettle, whether the aſſembly ſhall be adjourned, as for any other 
queſtion; and therefore the law where it has intermedled at all, 
has provided a remedy for that inconvenience; as in election for 
knights of the ſhire, the ſheriff might adjourn' by common law, for 
there is no act of parliament which gives him that power, though 
there are acts to reſtrain it; and yet the ſuitors are the judges. of that 
court, and not the ſheriff; there might be an inconvenience on the 
other fide in this caſe to ay the power is lodged in the vicar, for 
he might make uſe of it to inffuence which church-warden he 
thought fit, againſt the ſenſe of the majority of the pariſhioners. As 
to the want of a cauſe of action, I think in this caſe there is plainly 
a cauſe of action; for though to every action on the caſe there muſt 


be injuria & dampnum, here it is not found that the cuſtom to con- 
1 tinue - 
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candidate who actually did diſpute the office with the plaintiff, and 
though the mayor, might continue if there were no new choice, yet 
if there is a new; choice of himſelf, he is not in by old choice, but 


muſt go upon the new one, 


»:Probyni: The parſon is not a conſtituent part of the aſſembly, but 
it muſt be very well held without him, and the majority muſt de- 
termine all queſtions. r ond 

Tees If this was not a legal adjournment they did right in com- 
pleating the election; and if he was choſen he had a right to a 
mandamus, and if he had a right to be admitted upon his election, 
the denial thereof 1s an injury, and therefore muſt be a damage; 
there is no difference as to the precedency of the parſon in voting 
above the reſt of the pariſhioners, only this diſtinction, that the pa- 
riſhioners vote in reſpect of their aſſeſſments, and the parſon votes 
in reſpect of his freehold; and therefore it has been ſaid he may vote, 
though he pays no aſſeſſments. HackwelPs Modus tenendi Parl. fo. 23. 
which is a book of good authority, that in all councils and elections 
the majority binds, for which he cites 15 E. 4. fo. 2. I. think this 
was not a good adjournment. | 


"Per tot cur', Judgment for plaintiff. 


Stapleton and Stapleton. 


N iflue directed out of Chancery was tried at the firſt fittings A mother 


in term in London, and the iſſue was, Whether the father of ng 4 * 


the plaintiff was the legitimate ſon of Philip Stapleton ; and it was her marriage 
admitted by the defendant, that the plaintiff was Philip's eldeſt ſon ee the 4 
by Margaret Gage, but his defence is, that the father was not then 1 
married to her, but was ſo afterwards as he proved by the regiſter, queſtion. 
after which the defendant was born, ſo that he was the eldeſt /awf#,/ 

ſon ; the plaintiff. had only preſumptive evidence of a marriage being 

had between them before his birth ; and defendant produced: his 

mother the father's. wife, to be an evidence to the plaintiff if he 

liked it; ank | n * 
| | "© 9th | Per 
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own marriage; but plaintiff was afraid her evidence would be 
vue * and ſo would not examine her. | | 
WET, (rn ack mail! ya Hoist 2897 r AA 
| 110d nr noon: 23 1g9d on batuts 


due, ond YE Os yo Sittings.-" on 
by | | * If L 11% -1f 1 1. Woog ! 0d et u 107 
Bill of en- A pon 


an inland bill of exchange againſt ther nerep- 
| tor; and the evidence of an nes / was this thb bill 
having been preſented for acceptance, and refuſed by the / drawee 
becauſe he had no effects, was returned into the country, and a 
little while afterwards. the. bill being hazardous, plai agent 
met the deawee, and aſked him if he could not help to cure him 
his debt, and he ſaid he would: if he could, for he had now'ſome 
Wbst amount effects in his bands whereupon the agent immediatly wrote ſbr the 
to an accep- bill, and preſented it to the drawree; ho bid him leave the bill 
cance, and . and he would examine into its land it- Was left with him eight or 
ten days, and then the agent dalled again, and the dtawee offered 
to let him ſell ſome of the effects and pay himſelf, which the agent 
refuſed, and wie this action is e N and per 


O Nr 2d 
Lord Hardwicke : Ladeed it has been adj jodged, that a parol 
acceptanee will be ; and 


bly leaving ile bh en days with 
the drawee, might- of itſelf be 455 a conſent as to amount ao 
acceptance; but this is not ſo, muſt take the whole: toge- 
ther, and there muſt be de 2 contract to charge the gecep- 
tor ; whereas it is otherwiſe upon this evidence. And i Lord Hark 
wicke- ſaid, that ſince the caſe of, Lumley and Palmer, Micbaelmas 
8 G. 2. where a parol acceptance was held good, and Ld. Ch. J. 
Eyre's opinion cited to the contraty; that he himſelf had talked 
with Eyre, and they looked into the, oks together, and he changed 


his opinion and agreed to the b of ene and r 8 RE 
2 Stra. 1000. S. C., 8. P. os 
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EFENDANTS SY convicted f keeping 9 derlei houſe; 
it is moved in behalf::of the wife, - thine court would give 
jodgment, the. having: been in priſon ever fince the conviction in 
Mechaeimas term ſaſt ; this vs gppoſed by the profecutor's cõνſel, 
becauſe the huſband is not alſo here, for he ran rim; oh bis Hall; 
; and they think deferring the 9 againſt the wife might be a 


means 


Trine) Texnly Gen? 275 


means of — him ſurrender and, a caſe was. men toned of 
ban lan and Coxe, who were Joibtly e tete for forging warrant 
If attorney. hie Tot bang gw | wes 7 . 
Ad oimyszs Jon. biyyuz On Dn i Hatt 
Ler: That was a motion by them for a new trial, and the court Ponithmen: 
refuſed to hear the motion till both were preſent. But per Cur, It againſt a wiſe 
is no reaſon to delay the Judginent;"bet@bfe th&huſbatid is not here, o cee, 
for he is not in the power of his wife. Then as to the nature of the the huſband's 
tit, affidavits wrote: rend toſthe priſoner's” being in ſo weſk a ence. 
[ggndition;; that it was: thought an e rere would be t Ki 
her:dowriright. b3ttto1 DIR "17 a ine 1 15 8 + 
; bas * 1 113192 oi on 1 
agen e nary Auges in this caſe is the als bot Oy, the 
N Th the court is not tied down to any eg d. 3 - 
Muna ; and as it is tepteſented that ſne is unkble to ſuffer à cot - keeping a dil. 
-poral} puniſhment; and being u maxried wormam has nothing to orderly bouſe. 
N withall, the * muſt be impriſonment. The 
Pet 3 That ſhe be impriſoned for 4 year; and wk to find 
fer for ber 1 N N e years. 2r 
ag «0 ein * bn "oy Ms net 16 


. verfur Sir Woolfton Dixie, Bar't. Vide p. 264. 

7 * 8 1ENT GOQAUTT! | 
' TION for dalicioall} Pietetudog e plaintiff for felony, New trial 
E fer which ſhe was tied at the Old Batley, and acquitted ; ve" granted: 
and upon Not guilty pleaded, the * . a verdicr for the plain- 1 
fl aach Fr i in damages, and now | Ree 
JJ 10. 1 
„tei in behalf of the plaintff Moved i for a new trial, becauſe 
the damages are two {mall ; for as the jury have by their verdict, 

dund that there was no bpb cauſe for proſecuting the plaintiff, 
gs thotild at leaſt have found the expenſes, which the plaintiff 
proved at the trial the had been at in the proſecution; and there 
fore he would infer that it was a verdict againſt evidence. And he 
cited a caſe of Fodfard v. Eades, Paſc. 7 Geo. 1. where za wager sua. 425, 
was laid, and Was as red by the e for 100 J. which was 
depoſited in the hands 17 third 4 and an action being brought 
againſt the ſtakeholder, the jury found for plaintiff, and gave but 
one penny damages; whereupon the court granted a new trial be- 
cauſe the damages were two ſmall, and that determination was upon 
the caſe in Salt. 64. be cited alſo the caſe of * Par v. Purbeck Mod. 196, 
bet; Michaelmas 10 Ged. 1. which was an action of covenant fo 213. 

yment of rent reſerved upon a leaſe for years, and after judgment 
ae upon a writ of in inquiry, the plaintiff proved 1507. due 


: P 


fot rent, and yet the jury gave but obe ſhilling dial! whereupon 


the Dou ſet aide the inquiry. There is the ſame teaſon for doing 
it 


; tht this N as. | ſoriexcefiiveatamance, and the fiſt = © RN a 
new-trial: was for ene ee Foun! after a trial at dar in 
Styles * 166. ac : e 
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ior Choppls:for the -Hefoadany: Obſervers: ibat in the ert in 


N 1 Sole 4. the court allowed the rule to be, that no new trial ot new 
weit of enquiry ſhould'be for too mall damages, and granted'a new 


A in that caſe becauſe there had been a fraud. He cites the 
caſe of Lord Gower v. Heath, Jin. 1734. in C. B. where in an ac- 
| 5 for ſcandalum mag natum the jury gave but a penny damages, 
and the court was unanimous that a new trial could not be tt 
MO two final wagon | , n 


1Gerſeant ae with bim, bat i in 1 1 Med. OY hy 5 Mtv © 50. 
the court refuſed 'a' new trial, even for exceſſive nyo?" boeuule 
the} Jury are Judges: of the damages. ee 

4a nel 493K 2 * 

Alu with him, That a new trial was never er Natel, whawd upon 
the evidence given there was a ground for giving a verdict for the 
other party; nor where the action is upon a tort, and the demand 
not aſcertained between the parties. That in the caſe of Lord 
Tounſend and Hugbes as in 2 Mod. 1 52. Scroggs Juſtice ſays, That 
if the jury had given a ſcandalous verdict for plaintiff, as a wy 

damages, he could not N a neu trial to inereaſe them. 2 


2. J 
OFT 


* 


Lord Horkolthe : ; At the trial chere was conſiderable evidence 
given on both ſides, as to the probable cauſe of proſecuting, and if 
the verdict had deen found for the defendant, I could not have ſaid 
it was a- verdict againſt. evidence; there has been no caſe cited, 
where a new trial has been granted for ſmallneſs of damages 
in an action of this kind; but it bas been ſaid, That upon the 
reaſon of new trials for exceſſive damages, the court ought to go 
a ſtep farther : but I believe every one knows, that it has been taken 
to be an eſtabliſhed diſtinRion} that a new trial may be granted 
for exceſſive .damages, but may not for ſmall damages; and there 
is this reaſon for the difference; becauſe the penalty upon jurors in 
an attaint is ſo high, that in an attaint it was difficult to ſucceed; 
and for that reaſon the proceeding: by a new trial was introduced; 
now:'an” attaint will lye for exceſſive damages, but not for ſmall 
damages, for the verdi& in that caſe being given in favour of the 

party, the law would not ſuffer him to * re of it; it is true, 
that in the caſes of Woodford and Eads, and of Parr and Nibbler, 
the court did in ſome meaſure depart from this diſtinction; but that 
I think was right enough, becauſe the actions in thoſe” caſes were 
upon plain contracts, of which the court could judge, and the 


OOTY lefs damages than pech red due upon the contracts, muſt 
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have been a miſtake of the jury; but the preſent action is merely 
for a tort, and ſounds: merely in damages; and if we ſhould do it 
in this caſe, I do not ſee where we can ſtop; it is for the court to 
put themſelves in the ſtead of the jury by way of appeal; in torts 
the damages are uncertain always, and the language of the law is, 
that the jury are judges of damages. As to the damages which 
were proved at the trial, Ido not fee they will warrant the court 
to (depart from the rule 3 there is the ſame ſort of proof in moſt. 
caſes, as in actions of battery there is proof of money paid to the 
ſurgeon. Suppoſe the jury ſhould be equally divided, fix for the 
plaintiff and fax for the defendant, and finding neither fide could 
bring the other over, they ſhould compromiſe the matter, and 
thoſe for the defendant ſhould offer to the others, If veu will give 
but ſmall damages, we will agree to find for the plaintiff; if this 
application ſhould prevail in every ſuch caſe, the verdict muſt be 
ſet aſide; and poſſibly the jury may have no other way of compro- 
miſing the damages, and that might be the caſe here. That caſe of 
Lord Giver and Heath is a very ſtrong caſe in point; ſo I think 
there ſhould be no new trial. 


Page: There was a caſe of Clark and Bobbit, it was preſently 
after the revolution in the Common Pleas; a grant was from the 
crown, of the ſole. navigation of the river T. which the plaintiff 
demiſed to the defendant at 100/. per ann. but there was no expreſs 
covenant to pay the rent; and in an action of covenant, the breach 
was aſſigned in non-payment of two years rent, and the court held 
the words yielding and paying, made no covenant. See 2 Mod. 35. 
but the jury gave a verdict for the plaintiff, with only one ſhilling 
damages; yet upon a motion for a new trial, the whole court was 


of opinion, that a new trial could not be granted, becauſe they ſaid, 


better a miſchief than an inconvenience. 


Tee: In the year-book of 6 Ed. 4. fo. 7. it is determided, that 
an attaint will not lye becauſe the damages are ſmall. As to grant- 
ing new trials, the courts have made a difference ſometimes between 


plaintiffs and defendants; as in bard actions, if the defendant have 


a verdict, the court will hear no reaſon for a new trial; contra, if a 
verdi had been for plaintiff; there is no inſtance of a new trial 
granted in a tort after an actual trial had, There was the caſe of 


Hayward and Newton, Michaelmas 6 G. 2. 1732. where in an action 2 Stra. 940. 
for words, a new trial was moved for, becauſe of ſmall damages; 2 Berbel, 


but the court refuſed it; and Lord Raymond ſaid, he had known it 
refuſed. by Lord Holt. As to the damage proved, that would be a 
reaſon to grant a new trial whenever the jury find a leſs ſum than 
is given in evidence; but in all matters ſounding in wrong only, 
the jury are to take every ene wee of the whole evidence 

155 4 into 


. R. 177. 


e reer 


bl. Talg) Tarn 9 Too. 2 


into conſideratian in ſettliog Ahe mages What I found myſelf | 
upon, is, upon the rule the cqutt bas obſerved, and the reaſon of 
the law in proceeding in attains 3 and Bam of en W Betta 
ſhould be m 
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Court unanimous, not to wy a new trial. . 
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Quantum me- UA N TUM meruit far the ſo! and occupation of the plain. 
ow a = tiff's ſhop and parlour; upon evidence the caſe was, that the 
defandant's wife hired this ſhop and parlour of the plaintiff and 
half a year's rent being in artear, the defendant promiſed to pay it. 
And it was . — there being a EY ene 8 ama 
ought to be nonſuit. i af 1500 2 40 
a 4440 175 [10 30 lin 1 5301-900 
But now by Lord l If a man bring an Aach iind ein 2 for the 
flat. 11 Geo. uſe of a houſe, and there be a demiſe proved, yet the plaintiff ſhall 
172 22 maintain his action, if there was an expreſs promiſe to pay the ar- 
on trial any Tears grown due, but if it were a guantum meruit, and there appears 
parol demiſe to have been a demiſe, the action cannot be maintained | by :redſon 
—— ſuch 'promiſe ; but in this caſe here is not- ſufficient evidence of 
ing by deed) ſuch a demiſe, for it was a tranſaction by the wife, and no ratifica- 
wacreon » tion of the huſband appears, for the promiſe of payment is but a 
e e at promiiſe in conſideration of the enjoyment. He agteed likewiſe, that 
mall appear, if this woman was not his wife, that the ſubſequent promiſe to pay 
planutt ſhall the debt of a ſtranger, as it would be then for the enjoyment, 
not therefore 
be nonſuited, Without any previous ſpecial requeſt by the defendant; would not 


but may make maintain e action, or he did not F the LE himſelf 
uſe thereof, at all,” Ee % et. Sil „05993 Ty Ine nn] 
as evidence of 5 4. | 
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Sellons caſe. X N order of ſeffions for the county of Ane was in this man- 
ner, Whereas on complaint of A. and B. the two old con ſta- 
bles of the town of Chepflew; that they have ſerved the office for a 
year, and that four other perſons had been returned to the, Jeet, 
but the ſteward refuſed to appoint any new conſtables; there fore on 
due examination of the complaint upon oath, it is ordered that 


A. and B. be diſcharged, and C. and D. able and fit perſons of the 
2 1 town 


2 


er of | Chepfirw are —— ppcddted eltifubies to e er for a year 
"enſuing, or until others are äppôlnted; and that they ho before 


om jaſtice of the ſaid county take the oath of office.” 


Taylor moved to quaſh this order upon four exceptions. 
6113 „ion & Ing! T7734 
1ſt Exception, That there is no adjudication that the Hier 
conſtables had continued in f 0 office for a year, but a complaint 
of the conſtables only. IvT N 


2d E xc n, That the perſons appointed in their ſtead arg not 
ſaid to be inhabitants of the town of Cbepſtow. 


»AI&Lq 511 a Neon! 


gd Exception, That no qanccrilar juſtice is 3 for = oO 


[conſtables to take the oath of office before; to ſapport which excep- 
tion he cited Allen 78. and 5 Nod. I 31. 1 
1 ple If; 1 1130 5 79 F< 4 

4th Exception, That the ke is, for the new 7 conſtables to con- 
tinue for the year enſuing, or until others were appointed which 
Faw RN the OED Wa 10 


15 The ſtatute Ae to iͤ 13 & 14 O, . c. 12. . 15. which ſays 
thusg If the officer ſhall continue above a year in his office; the 
jaſtioes of peace in their quarter ſeſſions may diſcharge ſuch officer, 
and may put another fit perſon in his place, until the lord of the 
manor ſhall hold a court. | 


$ 


8 10d 
1.1 Sernge i in ſupport of the order ſays, That as the order is, that 
on examination upon. oath, the! conſtables be diſcharged, it muſt 
be taken by reaſonable intendment, that they had ſerved for a year, 
and were intitled to be diſcharged. 

LOIN. £3 
In 1 to the 2d Exception, he ſays the order has purſued the 
very words of the ſtatute, in deſcribing the new conſtables to be 
fit perſons of the town of Chepſtow. 


To the 3d exception, That as the law allows the conſtable to 
qualify himſelf before any juſtice of peace, the order would have 
deen bad if it had confined him to any one in particular. 


To the 4th he admits, That if this. is to be cankilered as ah ap- 


pointment under the power given by the ſtatute, it ought to be 
ſtrictly purſued; but per Holt, in the caſe of the village of Chorley, 
Salk, 176. the juſtices have an authority to appoint conſtables with- 
out the aid of the act, and therefore this appointment: is 8000. 


lnb 


5 
* 


and 


. AY RHO * 


n 2 T * FR +. —_ 
— — — — = — 
. — A od cd — «., 


Trina Termg — 


de n r 1 1 2 Faure eee e e 
opon the, — — of the, caſe in, Folk. for in 4-4 — 7 
juſtices had done no more than appointed a conſtable in a town 

4 — there, was none before, it is going a good way. to tay. they 
had ſuch a power in that caſe, hut this particularly appears to be 
an order. . the authority of the act of par iament, and. is. not 
merely for the appointment af new.conſtables, but. IU 1 iſe HY 
diſcharge of the old ones, ſo. that; ſuppoſing, y. ich, in, Fell. 
be A; yet nothing, is there ſaid, that the ſeſſipns 22 Ap power of 
diſcharging conſtables; other than by the ſtatutę 3 o that think that 
the older is-intended. to be founded on the act of e ad 
is not to be maintained by any general authority; th en, how. be. 
act purſued ?- Why, they have diſcharged a perſon en how af adjudeing 
that he was fit to be diſcharged ; for I think there hays, bees 
ſuch an adjudication, like as — is in orders, of ſettlement; but 
here it is only ſaid it appeared on complaint; and then a 1e 
without affirming that What ſo appeared was true. But if that were 
inp of the caſe, the time they ace appointed ee not 
in purſuance of the act; for that directs they ſhould be appointed only 

to continue till the lord holds his court; ſo that this is a ſpecial 
authority and can only be ſupported by the act, which the order not 


IM purſued, 1 think muſt be 3 Want unn 26 114 


All the court agreed, That on the laſt exception the order be 
quaſhed. * ers | 


SK. * 


The Mayor and Burgeſſes of Working Sham ! in Berke 
* verſus ene bows wel AN 4 


By-laws, cor- N an action of debt upon a by-law, a ſpecial * was 5 v1 

porations. 1 That there is a by-law in this cor n to this effect, That 

every inhabitant who is choſen a burgeſs and refuſes to ferve, ſhall 
forfeit 40s. that the defendant being a ſecondary burgeſs was elect- 
ed a capital burgeſs, and refuſed ; that the corporation conſiſts of a 
mayor, capital burgeſſes and ſecondary burgeſſes; and for the de- 
_ fendant's refuſal to be capital burgeſs, this . was Wer en 


Lord Hardwicke : Here are two queſtions. 1 Whether this 3 
law be good or void. 2dly, Whether this refufal of the defendant 
be within it. As tothe 1ſt, It is void with reſpect of its extent to 

5 125 LAME. i the perſons intended to be boand by it; or with reſpect to the ſub- 
35 . 243 ject matter. And I think it will be void in neither reſpect; not 
in its extent, for it appears upon the charter, which is here ſet but 
upon oyer prayed by the defendant, that the perſons incorporated 


ie Farms DIY 288 
: — — — wo 1 
ate the inhabitants, and no diſtintion ans "FR them and the 
 burgeſſes, "nor any mention of freemen or apptoved men, but in ge- 

neral, inhabit rind and they ate confidered throughout the Whole 
F Me + as 25 body to be governed. For the charter directs they 
mall make 1 for the better government of the inhabitants; 
and as the bus — ol 155 750 new ones are to be choſen out of the 
ſecondary: es, and if they die, new ones to be choſen out of the 
inhabitants ; Ferre the corporation has power to make by-laws Fer we 4 . 
to bind the inhabitants Is the by law void then, in reſpect of the . . lee, e, e., 
ſobjeck matter ? and how does it affect the gefendant; and third ee, 3 M 
hes difficult confideration; for if the conſtruction of the by-law is, . bart ang ,. W 
that the words, inhabitant hoer u burgeſs, mean choſen a capital 2 , , .. - ore 
burgeſs, that would be a void by-law ; becauſe contrary to the char- Can niet Diet .. 
ter which directs only the ſecondary burgeſs to be choſen from A I 
among the inhabitants, like the caſe of The Mayor of Oxford and 1 ng 
Wi. Hagrave, 3 Lev. 293. but I think the conſtruction muſt be, If GIS 9 
inhabitant choſen a ſecondary burgeſs, Tc. becauſe the inhabitants . 
merely as ſuch could not be a capital burgeſs, and then the by-law ' = © 
is good; but then the by-law inflicts no penalty for a refuſal of a 
capital burgeks, and therefore I think AND muſt be for de- 


ſendant. © 


Ef 4 1 


Al the court unanimous, zalgecbt for defendant. 
1000 Ac; 


Wigley and Morgan. 


14 moved to change the venue from Surry into Middleſex, Venue chang- 
cy the defendant is an attorney of this court, and he cited _ 3038 

Salk. 668. Seaman and Ling. 2 Shower 176. Thompſon v. Sir Wm. 

Scroggs ; that it ſhall both for a barriſter and an attorney, he cited 

alſo a caſe of Hicks and Foot, Hil. 5 Geo. 1. where in the Common * See 2 Stra. 

Pleas the venue was changed to Middleſex for a barriſter, and the *** 

caſe of Biſbop and Burgeſs, Fil. 5 G. 2. where it was done in this 

court for an e. 


aer on the other fide cited 1 Shower 148. Lacher and Her- 
court, where ſuch a motion for an attorney was refuſed ; the ſame 
caſe 1 is in Cartbew 126. 


tend ee when it was moved, thought barriſters had 
the privilege, but not attornies, but he is abſent when they now 
come to new cauſe. 


ast I have looked into die matter, and and no 8 be- 
tween: barriſters and attornies; and there is no caſe otherwiſe, but 


that in Shower and Carthew, but all the caſes ſince are contrary 
4 D the 


Miſaomer 
pleaded. 


EET. . 
0e 8 


the ie of bean ain we inal alte@ty.this-caſe, and the court 


name, but only fas the averment is here; ſo likewiſe in 


dy r 


changed e Weber fo that F ähiätb dhe bende loud be changed. 
D 1 2101915? 2217 30d nns Nag wb | 


+321 blood vo: 


Page and Probyn of the ſame opinion 1 the authors cited. 


And a rule was inane e | 
BIEUS. u. DBA 155 213 u „Nein 919} 0 * 113 dT IN) 
Tt bio ad 1 bas amen dong yd 581170 J, 10 . Ai 18d) 109; 
50, 0 1 moi Read an Matteur. Bie, une 's 2d Ace 
#111] ei 10 01 bralq o Hen 10 21 11 zac. 2912:10d3us, bus ing 


ROVER againſt Chrihphe Marteur een Gel th 

abatement, that he is called Jobn Merber, and by the ſame 

name and firname was always known and called, Abu Ht; that 

he is named by that name and ſirname of Cbriſopber Matteur, or 

by the ſame name or ſirname * never * or alled; to which 
of plaintiff demurred. WEE. BY | 


© Serjeant Hayward for braun etgede 1d. "That thinds © dauble 
hay. becauſe here are two mattefs put in iſſue, w72.- Whether bis 


chriſtian name be Job, and whether his ſirnatne be Mether::: 2diy, 
nee 


If the plea is not double, this he ſabinits that there is 
in the ſirname for both found theiſatne, and where the variance is 
in the chriſtian name, the deſendant ought to ſet out the place 
where he was baptiſed, and avet that he was baptiſed by ſuch name, 
which is not averred in this plea, and ne one is bad... 
17105 oz Sv 

Kyffin for defendant, The two names are but one deſcription, 
and ſhewing the whole name to be miſtaken is but one fact put in 
iſſue. As to the want of the averment objected; this plea is right 


according to the caſe of Maurden and Holman, 1 Salk. 6. abd the 
precedents | are fo too, as 1 e 10. Thompſin 5 fee ang, 1. 


ord G 1091 400 30 


Yori Havdwithe + I | think ive is * TE and nat —_ 
ble. It is an uncommon thing for plaintiff to miſtake both the 
names of defendant, and therefore there may not be many prece- 
dents: of ſuch a plea, but when ſuch a miſtake is made, L. do not 
ſee how the defendant can plead otherwiſe : and as the defendant-is 
in plea in abatement to give the plaintiff a better writ, how could 
he do ſo in this caſe without ſhewing what his real name is. As to 
the other objection, I think there is nothing in that neither, the 
precedents and authorities are otherwiſe, ſo Raſtall's Entries, fo. 296. 
tit. Error, There are two aſſiguments for miſnomer in the chriſtian 
name, without averring that defendant was baptiſed by the right 


Nukader, fo. g. plen in abatement in the ſame manner 5 
cule . in point, and as it is reported, iu 
I 


Trinity, Term derer 


116. It is ſaid, a defendant may plęad ſuch à miſtake in bis præno- 
men, thpngh be were never baptiſedis and if that were the caſe, 
how could it be pleaded in any manner but this, therefore I think 


| ; | | | 1 mn * 55/17. WALL & 44 
Lee: The defendant to be ſure may, if he will, plead in abate- 


ment that he was baptiſed by another name, and if he ſhould, there 


muſt be a venue laid as in Sinner; but it appears from the prece- 
dents and authorities that it is not neceſſary to plead ſo. Nor is this 


a double plea, for both make but one name. 8 oY 1 
e ec vd. bogs e d | z 
When... 


. q s 
10 ausn gon 
floidw OJ) „oll 0 /4 


Cock and Ratcliffe, | 


. N 


* 


(PBL -againft- the deſendant upen a. Promiſor note made to Uſurious a- 


1plaintiff's teſtatar; defendavt»plcads in bar, That it was cor- 


PCA "008 
. * - - - *- = 9 


greement how 
pleaded and 


ruptly agreed between them that the teſtator ſhould be paid in hand replied ts. 


10 % giving the nate, which exceeds the rate of 51. per cent. 


and therefore inſiſts that the note is void; plaintiff replies, That the 


note Was given for a juſt debt, without this, that it was agreed 
mad er firma as the defendant pleads; to which replication defen- 
dant demurs, and ſhews for cauſe, that the replication does not 
traverſe the corrupt agreement. 

One 519 3: WO 

Benny for defendant, Serjeant Bootle for plaintiff. 
eee 
Lord Harduuicte: This is a good replication, and is a fairer way 
of pleading than to ſay it was corruptly agreed, becauſe that is but 
the conſequence of law upon the facts as they ſhall appear, though I 
agree it is more uſual to plead in that manner : the old way was to 
traverſe all the circumſtances of the agreement, and if that were 
gobd, this muſt be fo too. | 
ig Jun 3G GH (all! ein 301915 

Pagr, At the trial, no evidence is given of the corruptneſs, but 
the facts themſelves. 101 {et 


* . 
SHO > WON | * 408 77777 
» 
the plaintiff. 
* F — 14144 2 


Judgment for 


2714 l : * | 
<wLLFE » FILE 14 7 = 


neiftind2 5 Mitchell verſus Pate. 


\ 


65 plaintiff's proceeding to judgment in three terms, but being 
iſon at 


rr after 


the ſuit of another perſon, he ſtill continued in cuſtody, "* ſet aſide, 


A 05 1 dale 
MEFENDAN T was ſuperſeded at the plaintiff's ſuit, for want pr gice: 


Execution 


9333 N — 


after which laintiff proceeded t to zucgment, and bit in 
execution with a Ca. Sa, and this being after a Juperſedeas, defendant 
applied to be diſcharged out. of cuſtody, 


MI RU 090 „ {150 16 1 . 


But was refuſed, for per Lord Hardwicke : If the defendant had 
been at large after the ſuper ſedens, he not having had à pe 
foot want of being charged in execution; but only. for plaintiff 's 
'', Proepeding-to Jadgmeßt: plalpiif migbe have. then rere to 


| ment, and * nn him in execution. I 22 4-5 15 i n 
BD ef. a. LE SW 1 Ni,. N 5010 e 
And ben 263 0 e ln Seed to. 
+1 800 111 3 "Moore we, Paine TIT <5} £4 6h. i} 77 I 
8 8 0. 0. 8 2 SiH Hint thy 3" 
Promiſory 7RIT of err upon a agment by default — 


Pleas, in an naQtion en lle caſe upon a 1 | 
} 9 #1 (Ras 
Amendmens, dagen for hid in error. * Prception, That the-deblare- 
tion is upon the ſtatpte, and Jet Neis out a note within the ſtatute, 
! it is 7 a vote Payable to. faintiff and not to his order. d ct 
i $6, rt; Re FL 52: Hy flint 24 
(Lord Hardwicke* That His been oer. ruled ofien. N ary * Forts 

Wette ni ent 
0 Exception, That no venue is laid in this caſe where the 
promiſe was made; to ſuppert'Which exception he” cited»ChufHan 
and Fothergill, 2 Lev. 227. Vugbten and RIOT, 3 Lev. 3 u. aud 
Anger and Brower, 1 Ventris 340. „ maln 


G7 &; 


Lord Hardwicke ; That the ſtatute" of fails of Charles helps this 
defect 3 ifter a verdict, and the ſtatute for amendment of the law 


extents the ſtatute of Jerfails to ente 6-94 writs of enquiry, - 
| © Serjeant Parker for geſelbr * error, as to this tegie 
That the Common Pleas, upon confideration that the jury by the 
ſtatute for amendment of the law is to come 4 co com and not 
de vicrneto, have held this to ve no defect upon a general — 
BE. F © £ $29) _ 
3d Exception, That the ak of the writ"of dr is to 0 enquire 
by the oaths of honeſt men, not ſaying twelve. 


n e n „ene Arte 
© Pather i in anſwer cites Crb Elz. 677. where was the Game omil: 
fob, ad held well. dN e 


JC 


Judgment a 
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RES PASS for dtesking and entering t the plaintif 8 table, Treſpaſs : 
ind cutting aſunder a bram, and throwing down the tiles ant. an 


when two tra- 


off 1 Defendant pleads Not guilty as to the force; and as veries may be 
to the reſidue of the treſpaſs he juſtiſies as ſervant to Sir H. G. and 4&5 and 


pl 


eads that Sir H. G. was ſeiſed of a wall in his demeſne as of fee; 
and becauſe the beam was placed in the wall of the ſaid Sir H. 2 
without his conſent, the defendant as his ſervant, in order to re- 
move the nuſance, did enter the ſtable, and cut the beam as neer to 
the wall as he could; doing as little damage as he could, and there- 
by tha tiles were thrown down. Plaintiff replies, and raverſesthit- 
the wall is Sir H. G.'s, whereupon iſſue is taken, and he goes on 
proteſtundo that the wall is not his; he ſays that the defendant of his 
oww Wrong did throw down the tiles for the cutting the beam as 

aforefaid ; defendant rejoins, that the wall is H. G.'s frechold, and 

as to the reſt of the replication he demurs, and ſhews for cauſe 
thi the replication is a departure and immaterial. And plaintiff 
joins in demurier. 
5 eee ; 

— argu ed lk term by Serjeant Chapple for defendant, oY 
Me. Fur tor Dlaintif, and again this term by Serjeant Wright for 
defendant, and Serjeant Parker for plaintiff. 


For defendant it was argued, that this replication is bad; for 
nen plaintiff had traverſed, Sir H. G. s ſeiſin, that went to the 
whole treſpaſs, and yet he then traverſes the particular which is 
bad; for a man ſhall not plead two pleas which go to the whole. 

1. Gal, 218. Combe: and Talboe. The replication is likewiſe ill, and 

the traverſe not well taken, for it does not purſue the defendant's 

plea either in words or ſenſe ; for the defendant's plea is, that he cut 

the beam, and thereby neceſſarily broke the tiles ; and plaintiff tra- 

verſes that he threw down the tiles for the cutting aſunder the beam; 
which is making the breaking the titles to be previous to the cut- . 
ting the beam, whereas in defendant's plea it is a conſequence thereof, 

and therefore the traverſe does not deny what was alledged by de- 
fendant. That according to Tu. 151. Bedell and Lull, the traverſe 

ought to purſue the very words of the plea traverſed, but however 

to be ſuce it cannot depart from it in ſenſe, becauſe it muſt be a 

direct denial. 


For plaintiff it was anſwered, and admitted that the rule of traver- 
ſing is fo, where it relates to the ſame matter, but not where it relates 
4 E to 


— — 
* . . 
* 


— 


"Emo T: Term < Gas 


Wg, TIO WW rr 


What is a 
departure, 


48, 55 


Ae had take "i on 15 


o different matter T bar if the repſſestion is bad for duplicity, Ge 
(19919, have been, a fpechaÞ demuneer, even at common law. Thot 
the, party may take ane, traverle; as i one part, and another traverſę as 
to another part, and it i ee A e 7e ν,ͤn 


e n N 
Lord Hardwicke : You need not cit caſe for that, ? | 


For. defe t ed, ;That, this.is inſiſted. ns ” 
double pleads 2 (ms 225 155 e traverſe of 
what 53 immaterial and. not e o in the pfeg. and ther 
S ah gemurter Nin 1 Renee 12 ſhgaed,,. FFF 
115 | 1: etrow! de baomme vniof 
Lot Ke by \ ee A NO, more. reply gag el 
one. whereof goes to. the whole,. than a deere may, plæad hem, 
indeed if the ec ends an Entire, q VIPs andi t RP 
tiff has ſeveral excaſes 1 which, he, canggt plead intire, he may ple 
them ſeverally, but it. he has 999, matte ter, which goes iP gi the be 005 
e mult plead it jptire 00 e 2 W e is kae the 
{ e l Nane 1 tene "and 
there had been a "oh aintitt g part, th a6 it was 


not the d Gig fo on yo £25 A A verdigt f 
deſendant; the defendant i if Md could Des — Wh 
ment z for the finding it nat his- frechold would have cut up bis 
whole defence, and that, ſhews that the firſt, traverſe Nad to tbe 
whole; this is not properly 4 departure, for that is 12 75 the ge 
fendant in his plea inſiſts upon one matter, and then in bis 1 
be iofiſts on 2 Aifferens matter; but here 155 party is in the ſame 
plea, 10 one. part © fit, in6ſ{ting on what he does not in another part, 
therefore it rather ſeems to me to be duplicity, and if fo, it (hguld 
have been - ſhewn for cauſe of demurrer, Ka therefore, cannot now 
be ahem ara of; but however, the traverſe is not tomy 
ſatisfa ion at all ; for the plea. al ere 105 e 0g. the kt es to 
have been in coplequence, of of cutting gam, 2 = 15555 1 0 05 
traverſes its being previous, "hich, IS, WY ad.id th af 
Tebp, is nat too ſtrict, yet certainly, the traverſe "0 ju = Ca 
in effect and ſubſtance, Which 0 is not here fn any 5 Fl 
think the. replication i is ill in that. reſpedt,. and. would be ſo, in . | 
other, if that had been ſufficiently. aligned , for cauſe, of demurrer, 
Page: To. be ſore the replication. muſt, be ele a Mrs 5 
be but one plea that goes to the whole. TEEN 


: In 3 Lev. 43. Abney and Vernon, the Main 3 was 
one By to be ill for a double traverſe, and this I think amounts to 
the lache, for if the ſeiſiq, of the wall were found. againſt the defen 
dant, it would make an end of his whole defence, but that, thou 4 


be 


" Trinity Term H Gol A 


— —— — 


—ů — NG 


be eee for cauſe; 1 do nh thank ft d neteſlary that he aderſe 
mböld follow the words of the plex exactly, though there have been 
cafes where the replication in array x oe n ame e 


ede has been held 800d. Mqub"T00c i n e 0! 
N a 1 1 7 | "7 ub 
eee for defendant. . 
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io en 1 DAE 


J. rc are indifted on the Black * aQ, 9 G. & 22. 


275 Ba wy and Ne en 


Anne 


1 
9 55 i i pin, in ſuch a as if the fact had been therein 
cochmitted. 


AU 10 


1 


I inditment was, that dhe defendants ſince Yune 1, 1723. 
*2oth of September 8 G. 2. at Ledbury in the county of Here- 
1 being armed with offenſive weapons, and having their faces 
Vikekel, and being diſguiſed, did feloniouſly appear in the high 
Tad. th Nite, againſt the form of the ſtatute and againſt the King's 


nu: 
[peace 
11 301 Ann 4 E 


The evidence was, that there was a great number of rioters aſ- 
ſembled with intent to cut down ſome turnpikes ſet up in that 
Gonty, and the prifoners were at the head of them, with their 
faces blacked fo as It could not be known who they were, ha- 
vids 05 womens OWNS, caps, and ſtraw hats, and each an axe 
in” his hind, and they advancing foremoſt were taken by conſtables 
ten aſfembled by the juſtices of peace; and after they were taken 
and "confined, the reſt of the rioters. did cut down the turnpikes; 
after the evidence Was gone through, the Chief Juſtice ſummed it 
up and directed the jury thus: 


i: 1.01 4 Hargwicke : The ſeveral facts menti oned in this act are 
not to be taken as being parts of the ſame offence, but are every 
of them ſeveral offences; ; and this is a diſtinct ſeparate crifne from 
the reſt; it is a ſingle crime, and is for appearing in the high road 


with 


ee eee I En me —— WM POR RGA. ox "SITY 


Us 12 n 


_— ESI being otherwiſe diſguiſed ;,. all. 7 other 


matters. proved ALE; but as ci nces, hut were properly enou 
given in evidence 1 in order to 2 nature of the fact ʒ 3 


if upon the evidence you believe the priſoners did appear in the 
r dg with their faces blacked, that is ſufficient within. the act, 
The) that. they. Mee Ntherwiſe diſguiſed, you are to find chem, guilt, 
800 and 


Hf 1 800 dern . out he court, A 
de fenglagts: both guilty. And. th en Maſterman, 
font ver nd: 


Saving 
act. upon the endeetment ; -faid, lemen of.the 11 
hear ken to yout verdict as the court bath re 7 it, You b ay, Ge 


7 = att | then Nn rok wa aſe to 192 them vp, it anath 1 0 ee 


©. . court, and ae 


V. Michael- 


mas 1734. 
Modus and 


bow pleaded, -/ 
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T dente to . Ro ical court in a foi 61 - 4 

10 a ſuggeſtion, and plea in that, court of a modus. The 
plaintiff 4 that be is an occupier of an ancient tenement in 
the, pariſh: of B. and that within, the pariſh aforeſaid, there has been 
a cuſtom = all the tenants and; occupiers of the ſaid tenements 
y. 81. and to perform, certain ſervices to the parſon, in 
lieu and bien of all tithes of corn and hay; which, ſaid. m_ 
the parſon of ſaid pariſh bath always accepted 3, defendant traverſed 
the cuſtom. as laid-in the declaration, and thereupon the parties went 
to iſſue; and erde was given ſor plaintiff. And NOW. „ 

nn 

"Eenmieke moves. in = of. judgment, and objects, that this | is a 
alledged to be warranted by a cuſtom, whereas 
a cuſtom is loc and extends over ſome place; whereas this is laid 
to extend to the occupiets of ſuch a tenement, and therefore; if it 
were good it . laid as a preſcription; and to ſuppart bis 


objectiun _ ee 4 utw. 126, Nich6l {ſor and Smith, .Cre. +: 


NR. 8 \ 333 4 N L . | a bs 1 © 04! 
. | 


Iv Baker and e + Fe: 


97 Pay Henfack, 2 Tal: | 
1419. Beresford and Baron, Bie 


Pl. Ll e 201. J. 


ie ee, n hiring: 
| EE oe; HRT, : f 1 NA ; ; {1 1 | 
En bor kana, took rt 4 dies in {Gd taſk; 6 C. 


n berseen a charge upon another's lands and a diſcha in his 
oben e and that therefore a chſtm that every idhabitänt has paid 
a bill in diſcharge” of tithes is good. He cited allo Hb. 5 


Dyer 39. 1 8 3. ev. 85. Hb. 300. and 85. 


N. af . 25 . 21. 46488 


Lend Hardwick: The « ueſtion/ is, Whether here be any 0 Diffevencs 


ſuſicivanty 


| mutter is a proper modus; yet the manner of laying it is de- 
oy 1 laid by way of cuſtom; for ey ſay a cuſtom extends 

forme place or vill, and chat it is a preſcription which extends 
a0 


articular perſons ; and there are I allow many caſes to 
t, but they are not applicable i in this caſe; and the dif- 
rence laid dow | Mr. Boothe, as to the pleading 2 thing as a charge 
pon another, or in diſcharge of one's ſelf, is very material; it is 
adinitted that a cuſtom may be alledged for a particular tenant, where 
the neceſſity of the caſe requires it; as in cafe a copyholder claims a 
right of common out of the manor, he muſt lay a preſcription in 
the lord; but where he claims common in the waſte of the lord, 

he having ſtrictly no inheritance in his lands, but only tenant at 
will, and for that a preſcription muſt always be had by way of que 
eflate, which he cannot allege, not being tenant in fee; for in 
ſtrictneſs the fee-fimple is in the lord; therefore the law permits 
him to alledge it as a cuſtom in the occupiers of ſuch a piece of 
had, Sr. and that caſe ſeems to be agreeable to this; for the plain- 
iff here could not preſcribe that the owners of the inheritance,” and 
alt thoſe whole eſtates, &c. have been always diſcharged of tithes; 
becauſe here is no diſcharge claimed, but a ſatisfaction in lieu of 
nthes, therefore it maſt be alledged in this way; it is allowed, that 
the declaration had laid that 2 modus had been paid him time out 
o mind, it had been good; which ſhews there is no neceſſity of 
laying a ſtrict preſctiption. All the caſes cited have been in inſtances 
here it is neceſſary to pteſcribe by a gue eſtate, and in ſuch caſes 
à cuſtom may not be alledged. So is the caſe in 1 Lutw. 126. fo 
that in Co. Cha. 418. and that in Vent. 97. and the reaſon is, be- 
cabſe-alt preſcriptions in a que eſtate ſuppoſe a grant made originally, 
and therefore it ſhould” be duly derived down to the claimant, but 
in this caſe it is impoſſible to ſhew a que eſtate ; 'and therefore” it is 
ſofficient to lay there has been a modus time out of mind; if the 
word modus hag not been uſed ; but a declaration ſhould only ſay, 


that time out of mind, the tenants and occupiers of ſuch a tenement 
4 F : had 


and ubs found; for if there be now after à ver- betueen a 


he a6” Conſultation -can go ; the objeCtion 3 is, that though the ſab- — 
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| had paid, Ge. or bad uſed and accuſtomed to pay, that would be 
good; and why ſhould it difference becauſe the ſentence begins 


by ſaying, there is a ay z. eſpecially. as the eoncluſion 
which ſays, that this 05 el bed NEE, TH been alway . 


prefers ed, ſhews it. was intended to claimed as a moe 905 r 
th Hg A 0 alledged in a falt it ge row) it aun 

| other: 0 ons alte e, 70 0 che the cuſtom miſt 18 

In prohibition EXA 25 it is Aid; otherwiſe the party fals: bur in Pre Wan 


the defendant th ndant i conſidered as u af a conſultati 
r 90 1 a this, if "upon" th e e p _ 125 
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d a conſult ; li 
10 eng NN 
Page: If 6d. is inſiſted on, in but 44 found due; Jet there 
N "Nall not be a conſultation, for the practice is, that in ſuch aſes the 
jade always certifies that the ' ba 6 roved a Modul. Whithever 
you can ſhew that ſome other thin Wi for Which the park n bas 
4 remedy, a prohibition” is granted; 4 g apd fora. modus be Hat a te. 
medy not only at common law, büt in the ſpirity al court alſo, if he 
will ſue for that. Upon this Lace it muſt habe been prove that 
tithes were never paid in kind. I take it that a modus and à Cuff 
9 are the ſame, for a modus is the manner of Hag and the manger 
of paying for ever is! a _— nen 77 * 


9; nad i 3 Ui, ,300b * [3 LATTE 


_ bi Mak bf "The, fact here i is foun ja, as the pan laid i Ky y the 


Lee : It appears —_ the caſe i in - Ebb. 85 5. that the Bl des 
word cuſtom in pleadings, will not bring them under the ſa e re- 
| 9812 as the law has D for Welle of cuſtoms, 2 5 in 


ak 
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vitiate; the force 1 the word cuſtom in this — is no more than 
it is cuſtomary; it is allowed that if this had been laid as a preſcrip 
tion it had been right; ſo then the queſtion is, Whether What is 
here laid amounts to: a ſufficient Jeſcription of diſcharge, and I think 
it does; in the wales e cited r defendant, there was not ont to 
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a War | at.the refc FF mand) was necellary, a anc d th o the 
10 00 Juſtice + re was of the ſame opinion; but. 3 24 dads 
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ſa — Chiel Haft & t Pratt, and Lord King wy 43 ＋ Stra. 649. 
were 2 opinion he cke charged, hel himſelf was of! 1 * 441. 
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even as there has been fuch, you migbt olfihly be allowed to give | 
proof of an actual forgery ; but it would be of moſt dangerous con- 


It 


ſequence now after ſuch an e The indôrſer ſhould 


have, been. cautious, 
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Mandamus ilued to nds c Kinafton to the office of Fay wide pa. 140. 

derman of this corporation; to which the defendants made à S. C. 

ſpecial return, ſetting forth, That he had been amoved from his 3,5 Lords 


office, and a venire 
1 | de novoorder- 
e ed, as no damages were found by jury. Andr. Rep. 8z, 104, 171. in marg. cited in 3 20. 


* 2 ſetting forth the — of his = amotion ; gs turn 2. 
nafton came according to the ſtat of 9 Ann. c. 20. and took five 


traverſes to the return; and iſſut being joined upon each traverſe, 
2 Jury found a cetjcrdl verdict for Kinaſton upon two of the rf; A 


k the three others a ſpecial verdict, but they found xa 
FRET Spry ee von the ctr wer of opinion 6 
and reſolution Kindflow; and t Serjeanit Eyre, in behalf of the fai Mr. 12 


of the court, 


Th& K, and ; moved for a wit of e to be awarded, to enquire of che 
Mayor of * ſuſtained by reaſon of the falſe x 0 e fag jury 
— — have in their verdickt omitted to enquire ther And he ſübmits 


+ Thar te „ this cafe is within the r of the gots of + | > Waters, 
likewiſe re. 1 Salt. 20 f. when in avowry by overſeets of the poot upon the tat. 
it Car- 43 Eb. +. 2. foch un om lon was ſupplied by writ EFRON + 


thew 362. 
ws cotpsration it ar apud, That 4 writ. of edg Ui 
| not be awarded in this caſe, becauſe the ſtatute diretts the q iy ay 
* ings to be as in an action on the caſe for a falfe return, . 
. . damages to be recovered as in ſuch au action; now in ſuch an action 
Ante 138. afi affidavit would lie for exceffive damages, and wherever an aff. 
davit will lie, the damages may not be ſupplied by enquity. And 
they cited Cheney's cafe, 10 Rep. 119. Godbolt, 270. Skinner 59 5. 
1 Lev. 255. Sbeg and Culpepper, Sir T. Jones 128. 2 Noll. Abr. 
721. pl. 12. 722. pl. 20. and the caſe of. Sir N. S. Carte v. Davis, 
2 in ſuch a proceeding as this is, no judgment was given or 
a peremptory mandamus, and yet judgment was for damages ad 
coſts. That cafe was Michaelmas 2G. 1. Rot. 21. Stra. . 


In reply was cited Lilly's Eurit 248. Serode and Palmer, "which 
is the only caſe upon this ſtatute, and there a verdict was, T bat the 
party was duly elected, but no damages aſſeſſed, and a writ of efror 
was brought, but it does not appear What became of it; they admit 
that an attaint lies for exceſſive damages, where damages are the 
point of the iſſue, which is not the caſe : they ſay, that whete ah 
attaint lies there muſt be ſome action depending between the parties, 
which is not the caſe here neither; that thought Cheney's cale is as 
was cited, yet it muſt be conſidered, that at that time there was no 
ſetting, aſide verdicis, as has been practiſed fincey — even that rule 
in Cheney's caſe has been ſince departed from, as in 5 Nad. 77. no 
attaint would lie here, for that lies upon a falſe. verdie given in an 

iſſue between the parties, 1 I 294. b. now here is no iſſue joined 
as to damages. They ſaid too, that if here a writ of enquiry is not 
proper yet as the damages here were not on the point in iſſue, thefe- 
fore the dort —. them; as in debt, 2 Saunders 10. and as 
is dona in treſpaſs upon judgment by default, Telv. 15 1. Godin 
"nag 'Welebe, and NE cited alſo 3 28 213. Ognell's caſe. * 


2 | So. 
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the queſtion is, What 
7 are, Fr. The diſtiucon 
mitted; that where. the”) Jory are to enquire of rf cg as pa 
2 ED ana hes for exceſſive damages and We ſuch 
not e op} plied by writ of enquiry, becauſe that would 
prevent Fate party's 5 by attaint; but that it may be ſupplied 
Where the jury enquires thereof only as an inqueſt of 
e; but it was infiſted the matters here in charge to the jury 
be Acts whereon the iſſues were joined; and that the damages 
merely collateral; and lkewile, that this being 4 proceeding 
-- SP act of parliament, and not an action between parties; 
tefofe na attaint would have lain for exceſſire damages. As to 
the damages being collateral, and not put in charge to the jury, 


words of Cheney's caſe, they are conſequent and dependant upon the 
iſſoe: 4 and. therefore the ary are as part of their charge to enquire 
thereof ; it is true; the iſſues are not joined upon the damages, but 
i'the: facts of that return; but that will not make them to be 
Collateral; no more than in an action upon the caſe, where though 
Not gailty be pleaded, yet the damages are parcel of the iſſue: and 
Whether an attaint lies upon this proceeding, the court give no opi- 
nion, nor need they in this caſe; becauſe the court is here reſtrained 
from awarding a writ of enquiry by the words and conſtruction of 
tlie ſtat. of Q. Arn; for the traverſes are by the act put in the 
Tooth of actions upon the caſe for a falſe return, and the proceedings 
are ſtrictly tied up to be as upon ſuch an action: ſo that the queſtion 
is only, Whether if any action had been brought for. a falſe return, 
and à ſpecial verdict given, and no damages aſſeſſed, the court 
could have fopplied that omiſſion by a writ of enquiry; and it is 
cleat they could not, and if they could not, Tyres by plain conſe- 
quence not in this cafe. neither; and the court are to be 
— By: the of the court, though it ſhould be in a 
cafe where' an attaint lien. The caſes that have been upon the ſtat. 
of 1% C. 2. 6. . about diſtreſſes, are all in point to this caſe, The 
words of the ſtatute are, That if the verdict ſhall be given againſt 
the plaintiff in the replevin, then the jury returned to t 
ThalFenquire: of the arrears of rent, of the value of the gagds 
trained: now no attaint would _ cither; ofathoſe 
they are both in nature of inqueits of 
Ratute.: and yet it has been always held upon this ſtatute, that if 
9 4 G omitted, 


5 Botbwicke: wwe ire of -opinion, that ace — Vc : 
airy in this caſe ; it depends intircly-on-the''ſtat.. 9 fun. guiry of . 
wer the court have by that, mages . 


aid down in Cheney's cafe 1 2 e endes, 
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we think they cantiot be ſo conũdered; but that according to the 
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points; for of the diftreſs, 
face. cannot be ſup- 
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Which is only by the ſame jury that tried the cauſe; the Words of 


ſtatute of C. 2. becauſe of the different penning in theſe acis 3 add 


Poſt. 


One cannot 
Juſtify a bat - 
tery by an ar- 
reſt. 


2 Stra. 1049. of the plaintiff: defendants as to breaking and entering the plaintiff's 


See Lord 
Raym. 231. 


3 — O_o 


ſhall inquire. of the damages; this ſtatute directs, that the damages 


a verdict, is ſhall recover damages as in an action, 


form, for the point of the proceeding is for the right of office; the 


omitted, i it cannot t be. ſupplied: ied: by,writ.of enqu iry; ae the 
tute; reſtrains it to be done by the, ſame jury as tried the iſſoe ; and 
ſo vas the caſe of Sbegf and in Lev. and other boom; and 
ſo Was a late caſe. of Triclet and! Seven, in the Common Pleas. 
That ſtatute of C. 2. ditects, That the jury returned to try the iflue; 


ſhalt be aſſeſſed in the ſame manner as an achon for a falſe return, 


the clauſe, bow the damages are to be recovered,; muſt be taken 
diſtributively, as if it had been diſtinctly ſaidꝭ If Ne dal rin ny 

Wu 
ment be given for him upon demutrer, or. by nil dicit, Saba ca 
recover damages as in an action, &c, What wy Lord Holt ſays in 91 
James Harbert's caſe, as reported in Skinner 596. is very applicable 
to this caſe, for he diſtinguiſhes; the caſe from the caſes upon the 


„SAS SWN nt 


ö 


therefore this caſe is to be diſtinguiſhed from thoſe upon the 43 Eliz. 
becauſe of the different penning of the two acts. As to what Was 
ſaid, that the court may aſſeſs damages, they ; being, but matter of 


court cannot take notice of that; for} in an action for a falſe wen, 
or in this proceeding, the plaintiff, may inſiſt on his whole damages, 
and the court cannot diminiſh them without his conſent; and in 
the caſe cited in Telv. 151. it is expteſly ſaid, that if the Aiſſue be 
tried by a jury they muſt aſſeſs the damages: upon the whole, we 
are all of opinion, that this is exactly like the caſes upon the ſtatute 
of C. 2. and that the act of 9 Ann. is the rule we muſt go by, and 
by that act, we have not authoriſe! to ge a writ of er d1; 
i! 

Then he bid the proſecutor” s. counſel confider what 3 Fry 
aſk further for the proſecutor, 


Williams and Jones and Others : | 57 


08.9 


Tsa, Ki entering dekcndant J wind and 1 404 


entering his ſtable, and carrying away divers goods and chat- 
tels, 91/2, Seven horſes, and for an affault, battery and impriſonment 


ſtable, "hey juſtify ; for that plaintiff detained in his ſtable ſeven 
horſes o geldings of defendant Janes; and he at a court of our Lord 
the. 98 his Compter holden before Jobn Salter, then ſhetiff of 
Londen, he according to the cuſtom of the city, levied a plaint for 
detalning the ſaid goods ; and afterwards the ſaid ſheriff commanded 
Chamberlain, another defendant who was ſerjeant at cy, and, a mi- 

+" Niſter 
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Trinity Ternopg Goltz. 
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tothe pRintiff; and the fald ſerjent at mace,” and the defendant 
ab his afhſtant, entered into the fad yard, which was the only way 
to xd Haid ſtable, and took the hotſes and delivered to defendant 
Bi And as to the'afſault, battery and impriſonment they joſti- 
»a1{6''for' that the defendant Junes ſued out a capias ad reſporden- 
dun dgaiaſt the plaintiff, out of the court of Common Pleas, directed 
10 and delivered to the ſheriffs of London; wherevpon the ſheriff 
of mace, we virtue thereof arreſted the plaintiff, and detained 
him in cuſtody for fl 
was plaitiff in the faid writ, which is the ſame treſpaſs and aſſault, 
on 4 e hich plea, plaintiff has demprred generally. þ 
oldeailgge e -002 rt? nt ene ee 
Barnurdiſſon for plaintiff laſt term, took ſeveral exceptions to the 
firſt purer the juſtification, vis. 
Mer sd un Joch montbord 
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* F | ' | inan 4 8 ; 
iſt Exception, For that the con holden before the ſheriff is 

* s , 5 5 1 FLY p T4 
not ſaid to be according to the cuſtom. | 


wha 4 T6 
J 5 


2 Exceptic Ie te 
is too Uncertain, Allen 32. Moore and Clipſam. 
at bas 102100 10 nod 4 1 
zd Exeeption, That it does not appear that theſe horſes, when 
taken, were within the juriſdiction of the ſheriff's court, and pre- 
cepts of inferior courts muſt be executed within the juriſdiction. 
bas ,yd 09 7! e i. 
4th Exception, That plaintiff levied before J. S. ſheriff of Lon- 
don, is bad, becauſe the court will take notice there are two perſons 
that are ſheriffs. Lambe and Wiſeman, Hob. 70, 


. 


tion; That'the plaintiff to return ſeven horſes or geldings, 


But all theſe exceptions were over-ruled, for per 


Lord Hardwicke :\ The plea in theſe. points is well enough: the 
levying the plaint according to the cuſtom goes to the whole : for it 
is not ſaid to be done at any particular court, but before J. S. in the 
Compter : as to the uncertainty of the goods taken, that might have 
been a good exception according to the caſe in Alen in an action of 
replevin, but it cannot be faid to be ſo void a plaint, as that the 


officer cannot juſtify under it. As to the place where the goods 


are taken, the fable is laid to be in London, and the goods (aid to 


be ta] en in the ſaid ſtable. As to oF S.'S being but one of the ſhe L | 


at is well enough, becauſe he is ſaid to be then ſheriff, which 


riffs, 
„10 Jes wy La "© 11411 a 4. 191052 of] Wenne 
is the ſame as then a ſheriff, or one of the ſheriffs, and it is alledged 


be holden before both the ſheriffs. 
| An 


niſter of the ſaid court, to appraiſe the ſaid goods; and to return them 


r fix hours, at the requeſt · of defendant Janes, who 


. "4+ by 1 F bn 9195 3143 _— I 
to be according to the cuſtom ; and the court is not neceſſary to 
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ren nn ce C2. By. 
304, l. Thompſon's Entr. 310. 2 Lutw, 929. Patrick and Yoby- 

> Aa > ©  5£SW 2336 £4. £54.85; 1 r 2 „ err ans Tra: . 

tn That an arreſt by malliter manus is not à Jul fication of à bat- 
| W rihanna % 2 


tery. 2 Sid, 46.6. | 
Tet AN 1 Ruth "4-4 an ABESTY =, v9: 03 ned 
Serjeant Chapple for defendant," in ſapport of the plea, cited" Sun. 
79. Genner and Sporkes, 1 Saund. 13. Skinner 387. King &'Ux' v, 
eobals, and 21 H. 7. fo. 29. The court took'a further day to give 
N rn * ran nz. 


their opinion, and then, 


. 


Lord Hardwicke : The queſtion is, Whether a battery of the 
plaintiff can be juſtified by ſhewing an arreſt by Tawful procefs; and 
upon conſideration of the cafes, we are of opinion, that a battery 
cannot be juſtified by ſhewing an arreſt barely, but that in order to 
make it good, ſome thing further ſhould be ſhewn, as that defendant 
ently laid his hands in order to arreſt ; and did arreſt him; as in 
he caſe of Patrick and Jabnſon, 3 Lev. 403. though that way of 
pleading has been doubted of ; or elſe that the plaintiff made re- 
ſiſtance, and was going to reſcue himſelf, and by reaſon of that he 
beat, him to take bim. There is no caſe in all the books, that ſays, 
that a battery may be juſtified barely by ſhewing an arreſt, or that 
it is repugnant to plead Not guilty of the battery, and to juſtify the 
reſidue of the treſpaſs by an arreſt; the caſe in 2 Lutw. 934. is not 
ſo, for the repugnancy there is pleading Not guilty to the aſſault, 
and juſtifying by an arreſt ; and that is right, becauſe an arreſt muſt 
neceſſarily be an aſſault, but is not neceſſarily. a, battery. The diſpute 
in the caſe of Patrick and Fobnſon between the two reporters .Lytw, 
and Lev. has occaſioned the doubt that has been as to this ſort of 
pleading; the queſtion then was, whether an arreſt by a moulliter 
manus might be a, juſtification of the battery; Levinz held it to be 
good pleading ; Zutw. thought it not ſo, and the court inclined that 
way, but he allows there are precedents of pleading it by a molliter 
manus, But neither Levinz nor Lutw. gave opinion, that the 
battery can be juſtified merely by ſhewing ao arreſt, without ſhew- 
ing a molliter manus, or a reſiſtance, Sc. As to what has been ſaid, 
that every arreſt admits a battery, becauſe it cannot be withòut laxing 
on of hands, and every laying on of hands is ſo; that is a miſtakę in 
the caſe of Genner and Spares, which was cited to warrant that 

| ! diſtinction, 
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lying on of hands is not a battery, for the b 
ay of What is an 


intention mult be conſidered; for people will ſometimes by way 
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a The King verſus Jenkin. 


en 7a | Opinion- of the court. 


* ö 


F ORD Herdwuicke : An order of baſtardy made by two juſtices Baſtardy caſe. 
of peace of the county of Kent, is removed hither by certiorari; * 8 
the order is to this effect; Whereas complaint has been made to us by os et. 
the ownets of the pariſh of Chriſi-Cburcb, That M. B. ſingle woman 

was delivered of a baſtard child within the ſaid pariſh, and hath 

charged Jenkin to be the reputed father thereof, and that the ſaid 

baſtard is now living, and is chargeable to the ſaid pariſh : we there- 

fore, Se. both dwelling next to the ſaid pariſh, having taken and 
confidered the examination, and heard upon oath the proofs alledged 

before us, do adjudge, that he is not the reputed father of the ſaid 

baſtard; and do acquit him of the ſame ; the objection to this order 

is, That the juftices have no ſuch authority to give a judgment of 
diſcharge; and we are of opinion, that they have not ſuch autho- 

rity; their whole authority out of ſeſſions, in caſes of this nature, 

ariſes by the lat. 18 Elig. c. 3. and the power given thereby is not 

a power of judicature, or to proceed by way of conviction, or to 

give judgment to convict or acquit, but merely to proceed by way 

of 'order, as in many other caſes; and therefore the words of the 

ſtatute are, That they ſhall take order, and accordingly it has been 

20! | 4 H Rk treated 
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——— court us an authority to them to make orders, and 
not as giving them a joriſcictſolt o conviſt or acquit the Helis 
for the orders have been always made in Exglißd, 14 the Evid 10 5 
not required to be ſet forth, ee ſet forth that the Part 
ſummoned; but looked upon be fufficient to ſay, upon. jo 
natidn of the cauſe and CC ORALAUY in the words, of the. 
and if it had been taken to be a proceed ing to convict or 5 15 
would have been all heceſfary; the queſtion is then, why at vor 
in this ſtatute warrant the juſtices to make foch 5175 order a 
which is neither for the relief of the pariſh, nor for the aba 
of the party; the only two ſorts 1 TSR *which the ſtatute im- 
powers them to make. If this matter had been examined at the 
ſeſſions, as it may be originally by virtue of the ſtat. 3 C. 1. 6. 4. 
J. 16. it was ſaid that they might have made an order to d ſcharge 
bim, which would be a good order and final; and that therefore by 
parity of reaſon the two juſtices may do the ſame; for ſaid, that the 
words of the ſtatute, which give ſeſſions juriſdiction, are referring 
to the manner of proceeding by two juſtices; and this objection did 
at firſt appear to have ſome weight; for it is true it was determined 
in Slater's caſe, Cro. Car. 470. and Pridgeon's caſe, Cro. Car. 341, 
350, that two juſtices, or a ſecbnd ſeſſions could not reverſe an 
order of diſcharge made before at the ſeſſions: ſo likewiſe in the caſe 
of The King and Tennant, 2 Stra. 716. 2 R. Raym. 1423. 89 
Caſ. 273. pl. 213. Michaelmas 13 G. 1. two juſtices made an or- 
der to charge the defendant, who: appeared and was difcharged ; 
and an order made afterwards by two other juſtices, to charge him, 
was held void and quaſhed, becauſe the defendant was abſohitely 
diſcharged by the ſeſſions; but none of theſe cafes come up to this; 
for in all of them the order which was taken to be final was made 
by the ſeſſions, which is the laſt teſort in all theſe caſes; and thete- 
fore it was a right reſolution; but when their opinion was given, 
it ſhould not be drawn over again by the ſame court, or by two 
Juſtices, it would be abſurd, that when two- juſtices have power 
by law to make original orders, and the ſeſſions have power upon 
appeal from thoſe orders, as well as by original application, that two 
Juſtices might alter their orders, when thoſe very orders of altera- 
tion may be reverſed by the quarter ſeſſions; and it is reaſonable 
that the order of ſeſſions ſhould be concluſive. It would be incon- 
venient alſo, to hold, that two juſtices may make a final order; 
the ſtatute of Elis. gives the pariſh no appeal, and the appeal for 1 
party accuſed comes in only as he is to be bound over to the ſeſ- 
ſions; but if the two juſtices might make a final order of diſcharge, 
there is no method in the world for the pariſh to appeal, but would 
be concluded for ever, and never have an order for relief, if the 
party accuſed cquld find any two juſtices to make an order of dif: 
charge: an inconvenience was ſaid to be on the other hand, that the 
party might be carried all round the country until ſome juſtice had 
I refuſed 
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fuſe 77 the 1225 but if there, be 25 inconvenience on 
both bands, the rule of law 555 take, place; but it is no greater an 
Wee than in many . rcaſes; as in all orders of ſettle- 
m of, Ik ewile, in ſuppreſſin foot a complaint may be 
made 0 two other 2 5 Ju may ſuppreſe the ale-houſes after a 
com 5 plaint to the two juſtices and an acquittal of the perſon com- 
fl ved ainſt; and i q all ſuch caſes. if any oppreſſion be committed, 
© part y.\ 75 have 15 remedy as for an abuſe of legal authority; 
aud 111 05 is hardly any legal authority but is liable to abuſe; but 
that ll not warrant ns to maintain an authority which is not given 
to the juſtic n che act of parliament. Kiaclz7 
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e The order muſt þe mg 
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e dacht DE W189 1 


a1 1601 bis, 
V0! 1 5 1 37 


Kotte our Wilkins, | 
hit nous: 


Pigs t upon bond dated in the year 1728. after verdict for the Praviiſe. 
plaintiff upon nan oft: factum, a motion was made to ſet afide the 
derlich for a variance between the iſſue delivered, which was entered 
of 7 . term, oa the record of FOR Prints which is of Eaſter 
term. *C>Þ 

Lord, . 27 The only material queſtion is, Whether this is variance 
ſach a variance, as that the party was deprived of any advantage at what material. 
the. trial now it might have been material, if they had made the 
memorandum of a ſubſequent term, ſo as to give themſelves a cauſe 
of action, When at the bringing the action none was accrued ; but 
as this caſe is, it is an advantage to the defendant, becauſe the record 
Pais he commencement of the action further back. 


73 at " Cur” agreed this is no material variance, and therefore nil 
fe. | 


| 10 The King verſus Sherman and Idle & al'. 
[ "HE defendants were indicted for aſſaulting and beating A. and One indicted, 


his wife; Idle pleaded miſnomer of his ſurname in abatement, _—_ _— 
and for want of a replication by the King's coroner, judgment is after be is a 
entered; that he be diſmiſſed and diſcharged from the premiſſes ſpe- N che 
cified in the ſaid indictment, and that he depart without day; the reſt 8 
of the defendants plead Not guilty; and at the trial of this iſſue, fendans. 
at the fittings in Mzddleſex after term, the proofs to charge the de- 


Frndants were only A, and his wife; and the witneſſes for defendants 
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is there, preſent, and the (i 
Ale nd n 3 evidence, . th e 1 
— Lies in' the ff bor od the . Tra 
Haydwicke in ſumming up, left it 


to the Jury upon t 7 
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"a dar ee e zn b Canin | A 
Parol — N ation peer of inſurance ir 13 Nel the ip 25G) bet 
of the purport 1 condemned by the court of Admiralty abroad” tn Wa on "and 
of written evi- the acts of the condemnation given to tf e captain were Tal 
dence, with. hy bad weather at ſea ; and the queſtion was, Whether the cok, 


= "Wh might give parol wude of the feaſon that N went FO in con- 
1 the _ enn 3 Ae why 

A 208 b « a bus 

[Lord Hirdwithe would" not ſuffer it e P. I my 8 

That you cannot give evidence of writter evidence bat may be pro- 

duced, without (hewing that it is Toft ; but what was here loſt, was 


only copy of the evidence, and if you thoughr it materfal, you ſhould 


? have the proceedings themſelves here, and not'give parol evidence of 
wg what they were. - . ; 
„ „ 5Þ ? Fry ne 44 in * A 


At the Carne ſittings. 3 5 G 8 
The expenſe CTION on a policy of inſurance, for inſuring goods on board 
ven in cel. LX the ſhip 4. The plaintiff declares, that the ſhip. ſprung a leak 


dence, on an and ſunk in 'the river, whereby the goods were ſpoiled; and the, 


aden i evidence was, that many of the goods were ſpoiled, but ſome were 
See Ba ans ſaved; and the queſtion was, Whether the plaintiff might give in 


evidence the expenſe. of ſalvage, that not being e id 
as a breach of the policy in the declaration. 


Lock, Hordwicke : I think they may give it in „eigener! ; bor the 
| inſurance. is againſt all accidents. The accident laid in this declara- 
Though a tion is, that the ſhip ſank in the river; it goes on and ſays, that by 


ſpecial da reaſon thereof the — were ſpoiled, that! is the only ſpecial damage 


mage only 


lid pile laid; yet it is but the common caſe of a declaration that lays ſpecial | 


tif may damage, where the plaintiff may give evidence of any damage that 


n within his caule of ien as laid; and though It was objected, that 


dence any da- 


Weng win 4 f ten, ie 2h | ſuch 


the cauſe of 
action. 
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fick a ach of of, the policy ould be aide. 5 caſurtr; way 2 
notice to defend it; it is ſo in this caſe, for they have laid the aceci- 
dent, which is ſufficient. notice, becauſe it muſt nn fallow, 
1 that ſowe che did ane A tet 


Combe verſus Cole. | 18 
At the ae after term in Mididieſs: x, 


EPLEVIN for taking ſome corn; defendant avers for tent What is a 
b on a demiſe from Mzchaelmas 1 732, for a year, and | gh 
fon Far to year; upon non dimiſit pleaded, the parties went to?" 

Fe; and the evidence proved the demiſe as laid; and Lord Hard- 

ile r uled upon the authority of Salk, 413. that this is a leaſe for 
evety particular year, and good for every year, that lefſee enters into; 

and he e dee the jury to find for the defendant, and that they | 
ſhould find the value of the rent in arrear, and of the wheat di- 


ſtrained ; but * no damages. | *Q Forin 
83 9 | the entry of 
$6 | | | | Archer's caſe 
| | ini Co. on a 
din! . . verdict for the 
} 3201404 | Sm ith verſus Whiſtler. avowant, the 


| jury gave da- 
At the fittings in London. mages, and 


there is judg- 
| ment for da- 
bh f HE record was put in, and the cauſe called on, and jury mages. 


ſworn, and then no body appeared on either fide ; therefore 
Lord Hardwicke diſcharged the jury, 


Nelſon verſus Sir Woolfton Dixie Bar't. 
2 At the ſittings after term in Longen. 


A TION for ſcandalous words which were thus laid to be Aces for 
ſaid to the plaintiff's ſervant, where is that thief, your maſter, _ v_—_ 
that confederate thief with Barker, who hath robbed me, I will proved as laid. 
hang him by God, damn me if I do not : the words proved at the 

trial were variant in this, that I will hang them both, inſtead of, I 

will hang him; and the queſtion was, Whether this was a material 


Variance. And per 


„Lord Hardwicke : It is, and the words laid are not proved. An 
aRion for words may either lay the particular words ſpoken, as in 
this caſe, or may ſet out the ſubſtance of the words; and the ſub- 

"48 ſtance 
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ande only be Tet tobt, as that the defendant charged the plaintif 
with ſuch or ſuch a crime, &c. then it is ſufficient to prove the ſub- 
ſtance of the words, and t N Stayley's caſe; and there are 
precedents of tlie ſort in Regel eötfies and the ſubſtance is laid in 
Latin; but where the very words are laid, thoſe words muſt be 
proved as laid, though the rules carte nat now fo ſtrict as formerly; 
for if there ſhould be a variation in the order of the words, as "by 
d -t0,he ſpokenfrom What is laid im the declaratiom z ſo it be agree 
in ſubſtance, it is ſuſſicient; ſo like wiſe, if immaterial words are 'y 
6 2 vedio be ſpoken, more than laid in the declaration; as I will prove 
mw it, Se. or if the words laid ate, you are ſo. andyſd; and the words: 
9 proved! (ſhould be, that he is ſo and ſo, thoſe will not he ſucliid va- 
riance, as that the plaintiff ſhall be nonſuit, for it is ĩmmaterial; 
but here the variance is material, and though indeed talting them 
reddendo ſingula ſingulis, as in pleading, or upon evidence lierte the 
ſubſtance only is laid; it might be taken to amount to a charge of 
hanging him ; but hete the words: laid, and words proved, are ſo. 
different, that if you were to racuuer in this action, it would be no 
bar to an action for the a proved. 2990s 00 I. %% 2 Ring 
518537 2181 od 10 ils ,ovit 0) 904m 28w. noi. 
Plyincf nonfat, | lot 40 00 D yall) 14d. 
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17.4 witneſs for the defendant ptobed a deviation; to diſcredit Which 

i to be read. witneſs, the plaintiff offered to give in evidence, an examination 
+ | upon oath of this man, before the may or of the town where they 


got on ſhore, wherein they ſaid he Roe: otherwiſe; this examina- 


tion was Gened by the mayor)! bij not b the withels, nor ay of 
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3 :2Mandamus directed to Sir 71 L. alderman of the ward of Baſ- Who ſhall be 
O ae in Landen; to ſwear in the plaintiff Fludier to be com- conſidered as 
council man of chat ward, he having been choſen into that office poi. of 
ot / Thomas's dayflaſt. The defendant has returned! that he Was who as in- 
not dul elected. Which return, the plaintiff, according to tlie late mates. 
act parliament has traverſed; and that is the iſſue how to be tried 
aud char depending on the queſtion, Whether there were a majba 
rie of legal voters for the plaintiff, or a majority for Reynolds, who 
was his opponent z- the plaintiff brought evidence to diſqualify ſeve- 
ral of the votes which had been allowed in favour of Reynolds; and 
evidence was brought on the other ſide, to diſqualify ſeveral of the 
plaintiff's votes, and amongſt thevreft of the plaintiff's votes, ob- 
jection was mace to five, all for the ſame reaſon, viz. the fact was, 
that they were houſeholders of houſes above the value of 107. a 
year, and paid the pariſh and other rates in reſpect of their houſes, 
but had let part of their houſes to lodgers, at ſuch rents as reduced 
their rents to be under 10 J. per ann. and the queſtion was, Whether 
theſe were legal voters within the „at. 11 G. 1, c. 18. and this was 
argued before the Ch. Juſtice at Ni prius, by counſel on both ſides, 
and then he gave his opinion as follows : 
s dich g 0% % 5h nbatſai 0 . | | 8 * 
Lord Hardwicke : I am; clearly, of opinion, that theſe perſons are 
well intitled to vote; the intention, of the act of parliament appears 
to be to provide, that the voters be fecemen, and of ability, of which 
ability: it has appointed two evidences, vi. That they ſhall not re- See the act. 
ceive alms, and that they ſhall. live in a houſe of the value of 101. 
a year; and it was a reaſonable thing that alms people ſhould be 
excluded, and to admit perſons whom landlords would truſt with a 
houſe. of 10“. a year, as perſons of proper abilities, It has been 
rightly ſaid, that this being law to take away people's franchiſes, 
ſhould be ſtrictly conſtrued ; and therefore it ſhould not be conſtrued 
to exclude any perſons from voting, unleſs they appear to be exclu- 
ded by the plain words and penning of the ſtatute : now the ſtatute 
declares in general, that the right of eleftion belongs to freemen of 
the city, being houſeholders and paying ſcot, and bearing lot when 
required, But this general rule has three ſorts of reſtrictions pur 
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vpÞ0hit' by the act; 1, That the houſes of ſuch houſeholders be 
reſpeQively of the true and yearly value of 10/. a year at leaſt. 2d, 
That fuch houſeholders be reſpectively the ſole occupiers of ſuch 

Hhuouſes. 
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W houſes: 300, That they have actually been in poſſeſſion reſpeRively 
of a houſe of ſuch value, in theiwardwherein the election is made, 
by the ſpace of 12 calendar monthgoext before ſuch election. In this 
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caſe the only queſtions are, iſt, Wffether theſe voters were houſholders 
of houſes of the yeatly value of o. 2dly, Whether they were the 
ſols occupiers of ſuch houſes. As tothe AHſt, to be ſure the letting 


lodgiogs does not at all diminiſh the true yearly value of the houſe; 
_ and the act deſuribes the qualification to be the yearly value; and not 


the tent; and the reaſon of that is a perſen might hire & houſe of a 


very latge yearly value, and pay a large fine opon coming into the 


honſe, and therefore a very low rent might be reſesued, poſſibly 
under 100. a year; ſo that theſe voters are not ie be the, 
reſpect. Why then does their having let lodgings, make them ceaſe 
to be the ſole cupiers within the meaning of the ſtatute ? and! 


muſt own, I have no notion that they do thereby ceaſe tobe ſoi ſot 


no man can be occupier of a houſe but either by living in one of 
his own, or in one that he hires; and a lodger was never conſidered 
by any one as an gecupier, of an houle, it is not the common under. 
ſtanding of the word, neither the houſe, nor even any part of it can 
be properly ſaid to be in the. teglre..or gccupation of the lodger ; 
and this conſtruction will anſwer. the intention of the act, in prevent- 


_ ing. the multiplying votes; for though. a ledger ſhould pax rates, 


FP 
bouſe 


et, will be not have power to yote, not being. to be deemed a hoplſe- 
holder or occupier; lodgets are, inmates, and ſutely the. raKipg in 
inmates, does not make a man ceaſe. to be in the occupation of 


his houſe, There is in this a& of parliament a clauſe, 1 


is houſe, II thar where 
two perſons, and no more, not being partners, ſhall bay ' by the 
ſpace. aforeſaid,  ſeverally inhabited in the ſame houſe, ſuch two 


07 ſeverally, paying their ſcots, and bearing their reſpective lots, 


ſhall have votes; ſo as the houſe wherein they inhabit be of the real 
yeanly value of 29/. and that each; per ſon pay the rent of 19/. at leaſt 


for his reſpective part of ſuch houſe... The votes now in gue ſtion 


are not diſqualified upon this cla ſe neither, nor does the clauſe ſeem 
at all to relate to lodgers, but like the diſtinction in Kelynge as to 
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Trinity Term g Gee 399; 
I the clauſe plainly takes the caſe of ſuch parthers out of the clauſem 


relating to ſole occupiers ; why; then ſuppoſe in a houſe of the 
tHly\value of 1007. where two or three partners, and they ſhould 
jet ide houſe in lodging, are they not fully intitled to vote? To be 
(are they are; for the clauſe, as to the ſole occupiers, does not ex- 
tend to them: and can the legiſlature be ſuppoſed to give them a 
rioht'of voting in ſuch a caſe; and yet prohibit a perſon who is ſole 
occupier from voting, becauſe he has lodgers. If it muſt be taken, that 
when a man has let lodgings, he is no longer the ſole occupier, 
then if en man ſhould; have a houſe of 100 J. he would loſe his right 
of voting if he took one lodger, though he paid him but 101. a yeat 
for his lodgings. % m N 
21692. 03503 S464 e 5 2 | 
The Ch. Juſtice directed the jury to find for the plaintiff, and ac- 
cotdingly they found for plaintiff 124, damages and 405. coſts. 
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Witherington derſurs Buckland. 
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| At the ſame ſittings. 
A CTI ON upon the cafe; plaintiff declares, That in conſidera- A ſpecial con- 
I tion that the plaintiff undertook to pay to the defendant what tract muſt be 
he"ſhould deſerve for his labour, the defendant undertook to repair, W 
alter abd enlarge the ſaid houſe, particularly a room in the ſaid houſe, 
called the club-room ; but he repaired it ſo ill, that the rain beat 
into the. ſaid room, whereby plaintiff loſt the uſe of his room, for 
four or five months, which he lays to his damage. Upon non aſſump- 
fit, the v idencee was, That the plaintiff's houſe having been damaged 
by fire; and he applying to one of the inſurance offices to make it ar 336g 
good, they imployed the defendant to repair the damage of ſaid 1:9 
Houſe for a certain ſum ; and the plaintiff agreed with him likewiſe | Ihe 
to make at the ſame time ſome alterations in the club- room. 


Lord Hardwicke : You have not declared upon any general cu- 
ſtom of the realm, that workmen are bound to do what they under- 1 
take in a workmanlike manner; nor as the declarations are againſt Wk! 


: 3h 
a ſmith for pricking a horſe in ſhoeing him, but you have declared . 
upon a ſpecial contract, and therefore you ought to prove the con- I 
tract as laid; now the contract you have proved, was made with the | 
aſſurance company, for the repair of the houſe ; and if any contract N 


Fd. 


Was made by the plaintiff with the defendant, it was but for one 
Toom's alteration. Therefore you muſt call the plaintiff, 
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Willciiſon cafes ster and) Perry, Sheriffs of 2. 
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x % ele At the ſame fntings, 
_ 2114 f 4912 sg Ca f SYS Yee SH! hto. 1 
'of an eleape, \ CTION of debt for an eſcape; wherein a” declares That 
what ſhall be | he recovered a judgment ag! inſt one H C. and by Ca. Sa. upon 


conſtrued a 
voluntary one. 


that judgment, he charged him in execution, in the cuſtody of Lan- 
bert and Weſtley,” the late ſheriffs ; who at theit going out of their 
office, on the 29th day of September, deliveted che ptiſoner over to 
the preſent defendants, who have voluntarily permitted him to eſcape. 
The defendants, have pleaded nil debent, 26: likewiſe that the ſaid 
H. C. broke the gaol and made his eſcape, and that they porſued and 
retook him, and have him now in cuſtody to anſwer the pläintif 
Plaintiff replies, that the 0 TT permitted him to _— 
The defendants having p leaded ni debent, that put the plaintiff on 
the proof of his whole Necla 00, and accordingly a copy of the 
record of the judgment was firſt read; then an examined copy of the 
Ca. Sa, and the return that the ſheriff had him in cuſtody,” and on 
the writ an indorſement that the priſoner and writ were delivered to 
the preſent ſheriffs at the others going out of the office, 2909 1 


Then an objection was made by the defeat 8 counſel That as 
the plaintiff had laid the particular — of the defendant's being turned 
over, and it not being under a ſctheet, it was material to be proved; 
now the day laid in the declaration is the 29th of September, but 
they ſaid, the time when the old ſheriffs quit thelr office, and turn 
over the priſoners, is on the 28th, and for that purpoſe they exa- 
mined the ſteward of the ſheriff's court, who confirmed it, and ſaid 
the plaints are levied on the 28th before the new ſheriffs ; but he 
had no plaints ready to produce as evidence thereof; and Serjeant 
Urlin, the Deputy Recorder being in court, the Ch. Juſtice aſked 
him as to this matter, who ſays, it is generally taken, that the new 
ſheriffs are chargeable with the priſoners from the time of their 
being turned over, which is always upon the 28th of n. 
about ſeven 3 in the evening. win dt Yor don bets 111221 


Coin Bon the Ch. Juſtice Gd hes: are not tern at the Kafka 
ll the 29th, and he thaught they did not enter in office until that 
time, and therefore over-ruled the objection, but ſaid, if the de- 
fendants had a mind be would ſave the point to them. T 

iv Jud 1% 

The evidence; of the eſcape was, That the priſoner was ſeen at 

large out of the priſon ; that the plaintiff's attorney aſked the — 
2 i 


„ 2 P Ps Tt 4 #5 
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Tri 
if he was in cuſtody, who told him he was gone out of the priſon on 
an errand for the priſoners, and that the gaoler has made him turn- 
key of the priſon, ſo that he has the keys of the priſon in his cuſto- 
dy, and lets people in and out of the priſon. 
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Lord Hardwicke : Here is plain evidence of an eſcape, the only In a negli- 
queſtion is, Whether this is a voluntary or a negligent eſcape, — e e- l 
if it / is a negligent eſcape, the ſheriff may juſtify by recaption ; but juſtify by a K 
if it be a voluntary eſcape, he may not juſtify and this appears recaption, ali- 
plaialy to me to be a voluntary eſeape; for as he has been truſted 1 . 
with the keys of the priſon, he may go out when he will: the only 

doubt that could poſſibly be raiſed in this caſe, would be the que- 

ſtion Which was in the caſe of The King v. Huggins, in the Exche- 

quer. An information for an eſcape was exhibited againſt Huggins, 

for the eſcape of Boyce a ſmugler, and defendant pleaded a recaption ; 

and the Attorney General replied, a voluntary eſcape : and the evi- 

dence was, that the turnkey let him out of priſon ; and the court 

was of opinion, That the turnkey not being the warden's deputy, 
therefore his permiffion did not make it a voluntary, but only a neg- 

ligent eſcape in the warden; but they held, that a permiſſion by 

the warden's deputy would make a voluntary eſcape in the warden. 

So that even that doubt is now cleared upon this evidence, becauſe 

it appears that the gaoler himſelf appointed him to be turnkey; 
therefore you muſt find for the plaintiff for his debt. And accord- 

iagly they did find for plaintiff, and 12d. damages. 

510 Sts 7 

+1 NcBzi'By the fat, 8 & g V. 3. c. 27. If a gaoler refuſes to ſhew 

his priſoner upon demand, it is evidence of an eſcape, and that no 
retaking or freſh purſuit ſhall be given in evidence, unleſs ſpecially 
pleaded; nor ſuch plea received, unleſs oath be made in writing, 

that the priſoner eſcaped without his knowledge or conſent, 
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Gibſon verſus Mc Carty. 
At the ſame ſittings. 


SSUE directed out of Chancery, to try whether ſome notes under Pauper: 
1 the hand of the Lady Margaret McCarty deceaſed, payable to 

the plaintiff's inteſtate, to the value of 1500/, were the real notes 

of the ſaid Lady, or were forged notes. ch 


The plaintiff was admitted a pauper in Chancery, and the cauſe 
was brought now to trial as for a pauper, but without any ad- 
miffion of him as a pauper in this court; and therefore when the 

8 | cauſe 


—— 
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_ Trinity Term 9 Geo. 2. 


Where the 
record of a 
conviction 
may or may 
not be given 
in evidence. 


done accordingly during the trial. 


cauſe was called, the marſhal informed the Ch. Juſtice of this mar. 
ter, who ſaid, 


That he would not have it underſtood, that any admiſſion in for na 
pauperis in the court of Chancery, would be binding to the officers 
in this court; bat that the party ought to-petition, and be admitted 
likewiſe in this court; but however, for the preſent, he directed the 
jury ſhould be ſworn and the cauſe go on, and that the plaintiff 
ſhould get a petition ready, and he would admit him; which was 


The preſent plaintiff was a few days ago convicted of forging a 
note under the ſaid Lady Margaret Mc Carty's band, payable to him. 
ſelf; and plaintiff having read in evidence the depoſition in Chan- 
cery, of a dead witneſs, to prove the Lady Margaret's acknowledg- 
ment of the notes in queſtion to be her notes; and the ſame witneſs 
having likewiſe ſworn to her acknowledgment of the note, for forging 
whereof the plaintiff was ſince convicted. Therefore, 


Strange for defendant, offered to give the record of that conviction 
in evidence for two reaſons; 1ſt, Becauſe it goes to the credit of the 
witneſs's evidence, as to the acknowledgment of the notes in que- 
ſtion. 2dly, Becauſe there is at all times liberty to examine into the 
plaintiff's character. 


Serjeant Parker for plaintiff oppoſes it, becauſe it is the rule of 
evidence, that no record of a criminal action can be given in evi- 
dence in a civil ſuit, becauſe ſuch a conviction might have been 
upon the evidence of a party intereſted in the civil action. 


Lord Hardwicke: This is a pretty tender thing, and the general rule 
is as my brother Parker mentions; and has been ſo ſtrictly kept to, that 
in the caſe of the family of the Hilliards, upon a trial at bar, in a 
queſtion of legitimacy ; the court refuſed to admit a ſentence of 
excommunication in the ſpiritual court, for fornication between the 
father and mother of the party, whole legitimacy was impeached, 
to be given in evidence; therefore I think you cannot give this con- 
viction in evidence, but you may produce the paper for . forgery 
whereof he was convicted, and.ſhew the marks of forgery attending 
it; and give that in evidence, as to the credit of the witneſs ; which 


2 | 
was accordingly done. 
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Wakefeld's Caſe. 


12 HL » 
74 Lo 0 R moves * an attachment againſt one Wakefield, for wimeſs not 
not. attending to give evidence, being ſerved with a ſubpang, attached for 
The t ticket and ſabpæna were not ſworn to have been ſerved per- 2*,atending- 
ſonally ; but delivered to a ſervant at the witneſs's houſe, who car- 
ried. it up, to his maſter, and brought down word, that he had * 
vered it to his maſter, who wid he would attend. 


Lord 1 This way of proceeding by attachment is a new 
methgd I do not know that it has been determined, that ſerving a 
ſubp@ng.,on a, ſervant, would be ſufficient ſervice to maintain an 
action; but however, to be ſure, it is not a ſufficient ground for an 
attachment, 9 Y | 


Fee And it bas been folemnly determined, that you muſt not 
only have an affidavit of tendering the ſhilling, but likewiſe of a ten- 
der of reaſonable charges, to ground an attachment, 


Court refuſed his motion, 


4 L O 3 


2 Stra. 1054. 
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: pay Term » 10 Geo. 2. 


Writ of ex- 


com. capien- 


do, when un- 
certain. 


Writ of en- 
quiry ſhould” 


6 913 i! 


"The Kink U Turfoot. 


"ot | 19 * 
1 4 of # . 
a. 


M4 RS H moved to quaſh a writ of excommunicato captendo, which 
recited the /gnficauit to be of an excommunication, for not 

appearing to a libel in the Ecclefiaſtical court, in a cauſe ther for 

ſubſtraction of tithes, and other eccleſiaſtical duties and e 

upon the authority of the caſe” of The King and Fbrwler, in 18 

293. he inferring! that in this caſe, as well as that, the vrit was bad 

an e n AR But 327 


7 Dr * | 1 AL! 
4 1005} 1 


\Lotd: Heede. : This has belt cee to % xcep- 
tion, and the difference is, when the Aignificavit | is ih th gs ISJUNC- 
tive, as in the caſe in Salk. Sive ab” jur* eccle efafticor”, for thera, it is 
uncertain and bad; becauſe the court might have EXCOMMunicated 
upon the à0' zur”, which is not cerrain enough; ; and when the A 
nificavit is in the conjunctive, as this caſe is; becauſe the excom- 
munication appears to have been upon what | is certainly alledged. 


7 t Cur accord, And would not quaſh the writ. 


Conden -and Couiter and others. 


N. treſpaſs, the declaration was againſt three defendants, and the 


pualye the de- writ of enquiry recited it to be againſt two only: and it being 


claration. 


moved to be ſet aſide for ee, 

Serjeant Draper ſhewed cauſe, that if the writ was wrong, in this 
caſe it is matter of error, and no advantage can be taken of it by 
motion : but : 


Per Cur, As to its being error, poſlibly it is ſo; but to be ſure 


it is a matter of irregularity, for it is a writ of enquiry taken out in 
a a cauſe which is not depending; but however, if the plaintiff aſks, 
to be ſure it is amendable by the record. Then 


Draper moved it might be amended, but objected te to Paying colts 


upon the amendment, 


Cur', This is a matter of irregularity, and therefore c carries coſts; 
indeed, where amendments are made upon a. writ of error after 
verdict, Sc. by virtue of the ſtatutes of Jeofarls,” no coſts are given, 

for the conſtruction of thoſe ſtatutes is to give judgment for the 


party 
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upon the writ of error, as if the amendment had been made: but 
this is not upon a writ of error, but within the common rule ; there- 
fore let plaintiff amend upon payment of coſts. 
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on 09/2 Unifreville verſus Lock. 
0¹ 315011 211 N 1 | | 
RCLARAT.ION. delivered without pledges; and à ſpecial Provice- 
LF demurrer ſhewiog that for cauſe. Afterwards the paper-book 
made up and delivered to the defendant, with pledges duly added to 

the declaration, and then the paper-book returned to the defendant 
without complaint, and the cauſe ſet down for argument, and ſtands 

for the next paper day ; and now 


„fe! 


- 


i 0 b for defendant moved, that the paper-book may be made 
agreeable to the declaration delivered; but 


Court refuſed, for it is now too late, and the delivery of the 
paper-book, without taking notice of the alteration, is a waiver of 
the irregularity. 
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Andrews ver/us Jernegan. 


| 8 PON a motion to ſet aſide a ca. fa. for irregularity, a writ of dice. 
error having been previouſly allowed, 


Strange e con', That this ca. ſa. was ſued out, in order to war- 
rant commencing an action againſt the bail upon the recognizance ; 
and he admirs that it was determined in Sweetapple and Goodfellow, 2 Stra. 867. 
that a ca. ſa. to warrant a proceeding by ſer. fa. againſt the bail, 3 175. 
muft be ſet afide, if ſubſequent to a writ of error; but prays that 3 
it may be without coſts. But, c B. R. 334. 


Court, There is no reaſon to excuſe you coſts, ſor it is your irre- 
gularity has obliged them to apply to the court. 


The King and The Inhabitants of Hatfield. 


n for not repairing the highway, which de- Indigment 
ſcribes the way to be a certain common or the King's highway, {9:19 e. 

oo A. leading from B. to C. containing in length and in he, 
readth 


- Denniſon, 


—_—— — — — I — ͤ— 
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Michhelmas Ferm 1 0 1 


* —_D 


Denni ſon, for defendants, moves in oves in arreſt of judgment, that this 

_ deſcription of the highway is too uncertain, for it ought to ſhew 
whether it is a footway, or a way for. carts, or for horſes, &c. and ſo 
are the precedents, as 2 Sound. 158. Tremamn 201, 205, 207. Cry, 


6054. 266. The, King. againſt rd nd me, and 1 Salk. 

3 wy Whats judgment. upon an, ind e not re pairing: occlde 47 
I OH 1 
= coi 


| partem communis pontis Na was reverſed.” bebt 64, 
ſhauld have. beep 1 ent: whereas, if the 3 of it, as 


OY 


8 ſignify a foot bridge, but a bridge a foot Joo an 


communis Pais had been, i Wee Ly Lk wou have rejeRed the 
word pedalis Wi. "ou 8 


50 8 rea. > HIWSS:; 


Court held the deſcription in this judgmen to | be Sood. 23 2611 


Lord Hardwicke : „The length and breadth of the way, and from 

whence and whither, are Accent) to be aſcertained in theſe indict- 
ments. But I do not remember any authority that holds it neceflary 
n to lay, It 18 highway for this "or that” Farucufle carriage, for a + is a 
=. e_ e it is a highway for all manner of things. 4 
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Kiog DE Tonyn and others. arent 


For an infor- N a motion for an information, qus Gn againſt the de- 
mation on ac- fendants, who had been choſen jurats of the corporation of 
88 Maidſtone, by a ſelect number of inhabitants; whereas, the charter 
contrary to the ditects the choice to be by the inhabitants, which refers to 4 majority 
charter, and of the whole. It was objected againſt granting the information, that 
nan br o/c there has been a long. uſage to chooſe them in this manner. But 
their power to 


g ſmall num: Court granted the information; for ber 3 Hardwicke, tho' ac- 
cr, 
cording to the caſe of corporations in 4 Co. Where a charter di- 
rects the election to be by the mayor, jurats, and commonalty, the 
e body may make a bye- law to veſt the power of election in any ſe- 
| lect number. yet here, the queſtion being, Whether there is fach a 
byg-law. or not? the court cannot determine that upon motion, but 
it muſt be trie 4 and therefore, in the caſe of Brectnocł, though the 
Apecial verdict found, that "the defendant's election was according to 
aà very long uſage, yet not having found expreſsly that thete was a 
bye⸗-law for that purpoſe, judgment was given againſt the defendants, 
| #6 . no uſage how long ſocver In caſe of a cotporation by a charter, can 
12 pport an election made otherwiſe than according to the records. of 
the charter, unlels the } Jury find there was a bye-law for that pur- 
poſe ; thou 8b. pothbly it may be otherwiſe in caſe of. a nnn 
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RY OATS ALactt c 26; 56557 1 IT ; ET TO 
;QTION. to ſet aſide an outlawry, for that it is in an action of Q Whether 

Lebt by original in this court; whereas, ſuch action lies not here gaht on of 

a n F . | , ot 
by original. lye in B. R. 
r as. < 
1 „„ „ Chand 1 "WPF : 1 * 427 2. 
Lord Hardwicke- 1 have ſeen good opinions, that an action of —.— . 
debt by original will L this court, though it is generally held TE 
other wiſe; however, this makes not the qutlawry void ſo as to be ſet #- ——_ 
aſide for irregularity. * 
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Smith verſus Langley. 


() N a motion for a prohibition to. the court of Admiralty, of prokibi- 

ſaid, per —— 
| F tence, 
Lord Hardwicke : The rule of granting prohibition before or after 

ſentence is this, That before ſentence you may have a prohibition up- 

on ſuggeſtian of a matter of fact, not appearing on the face of the 

proceedings below; but after ſentence, you cannot overturn the pro- 

ceedings by a bare averment of a fact; yet, if there be a want of 

juriſdiction appearing upon the face of the libel, or any part of their 

proceedings, that is ſufficient ground for a prohibition after ſentence, 

mhncker the cauſe be in an Eccleſiaſtical court or in the court of Ad- 

miralty. | | 
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Smith gui tam verſus Gibſon. 


CTION on the caſe upon the ſtat. 2 H. 4. c. 11. for ſuing on a con- 
the plaintiff in Admiralty court in a cauſe whereof that court tempt, /u- 

has not juriſdiction; wherein plaintiff declares, &c. (ſee the ſubſtance of },, _ 
the declaration, Trin 1736. p. 271.) To which defendant pleaded in recovered are 
abatement, and upon judgment of reſpondeas cuſter, he pleads in bar, — r . my 
that in Hl. term 8 Geo. 2. the plaintiff ſued the defendant by bill prohibition 
in this court in a plea of treſpaſs and contempt, for proſecuting a granted. 
plea in the court of Admiralty after his Majeſty's prohibition to the 
contrary firſt directed and delivered, which he laid to his damage 
good. To which bill the defendant appeared and confeſſed the ac- 
tion, and proſecuting the plea after the prohibition delivered ; and 
did acknowledge, that the plaintiff had fuſtained damages by reaſon 
of the premiſſes in that behalf, unto two-pence, beſides coſts: where- 


4M upon 


318 Michzelmas Term 10 Ged. 2. 
upon judgment was given, that the ſaid plaintiff ſhould recover | 
5 at che a — — 8 aforeſaid, to the ſaid two-pence, , 
| 59 55 the ſaid defendant, in form aforeſaid acknowledged, and alſo 
his Coſts, Ge. all which proceedings in that fuit fare ſet, out verb. 
| tim in the plea ; and then the plea avers, that the plaintiff the de- 
. fendant, and the ſuit in the Admiralty mentioned in the record plead. 
ed, and the prefent plaintiff, defendant, and ſoft, in the Admiralty, Ml 


mentioned in tl e proceedings in this action, ate one and the fame; 
and. it ayers further, that the two+pence damages mentioned to be re- 


ee e ſaid record Fete fo recovered. in, full ſatisfaction of al | 


damages ſuſtained, by the plaintiff by reaſon of the ſuit in the Adi. 
ralty, belides colt and that the faid judgment is in full force, 

F 5 i Aod x ti Anon Hitt hed ed 31. Bus Olo 
To which plea plaintiff has demurred; and ſhews for cauſe, That | 
the conclufion of the plea is wrong, in not verifying. the plea by the | 
record of the judgment therein. pleaded; but that matter was not | 
mentioned at the bar, the plea, being adjudged to be bad ig ſub- 
"ſtance, ERS | \ 44 8 83 8 040 2: in boo | 
| | 80 0 Hod [ n fil Y eee fy 1 
| The defendant pleaded not guilty likewiſ by leave of the court. . 
102 x p | — e | os Jn Ss vl ngen tb ants wage + | 
Serjeant Bootle, for plaintiff, upon the demurrer: It is never ſettled | 


That damages are to be recovered upon the attachment for proceedipg | 
Polt pbrobibitionem. Cru. Cha. 5 59. and 1 Roll. Abr. 5 57. l. 24. 
Facy and Lang, 3 Lev. 360. Haywood and Foſter, 2 Inſi. à ge, the 1 
damages recovered upon the prohibition can be no bar to an action FI 
upon the ſtatute, for the firſt damages are for proceeding pat probi- f 
bitionem,; and the action upon the ſtatute is for the damages 
ſuffered before the probibition granted. In the caſe of Leatbes and 
Carlton, Michaeln as 2 G. 1. plaintiff declared in prohibition, and 
judgment by default; and upon the writ of enquiry, the queſtion; was, 
Whether damages were to be given ſrom the commencement of the 
ſuit in the court below, or only from the time of the prohibition de- 
livered; and it was holden by Lord Barker and the whole court, 
that plaintiffſhould have damages only from the time of delivering 

the prohibition; therefore, the court will intend that the damages 
adjudged in this caſe were only from the time of the prohibition de- 
livered: and for the ſame reaſon, it is not within the tule laid down 
in Sparry's caſe, 5 Co. 61. That nemo debet, bis vexari' pro una ei 
eadem cauſa, for theſe are not una et eadem cauſa; a recovery, in an 
action of account for the ſame ſum, is not pleadable in bar to an in- 
debitatus aſſumpſit, becauſe damages are recoverable in an action upon 

the caſe, but not in an action of account. Mocre 458. 


_ — * r Acta dd aw K 


fy 5 e 5 1 1 c , 6 | ne 243260 , . i f 
Barnardiſlon: A recovery in one action is a bar to another action | 
of the ſame nature for the ſame thing, 6 Co. 7. a. A recovery in an 4 
85 action 
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any evan}. 


action of treſpaſs on the caſe is a bar to an action of trover” for the 
ſam goods, Letobmere and Toplady, 2 Vent. 169; and 1 Shower 146. 
Ia lan · fecover in treſpaſs at tlie common law, it ſhall bar Him in a 
rie of raviſhment of ward upon the ſtat. 7 e contra Hob. 94. | 
20 If.. 2660. e. . 210 oh, F519 EG „ Boca m 
btolq 51079 t Td teen (313 Mende f 3 . 4 8 

Verd Harduicbe: J cannot fee how a recovery of damages in pro- 
bibitiom Cam be a bar to an action upon the ſtatute for double da- 

sh and the penalty of 107. I have always taken it, that the da- 

es recovered upon the attachment, ſur prohibition, were only 

the: tice of the prohibition delivered: we muſt take it as if an 

originaP ric of prohibition had iſſued out of Chancery to the judge 

below, and the party had ſtill gone on proceeding, which is a con- 

teinpt; and for that contempt and the damages, the ſtatute gives 

am acdion. The proceedings upon the attachment are for carrying 

on the” fuit* below, poſt probibitfonem, which ate the very words 

of the writ, and how can he upon ſuch a ſuit recover damages 

incurred before the prohibition granted ? There are ſeveral caſes 

where a recovery in one action ſhall be a bar to another action of the 

ſame nature; but that is where the firſt recovery is a ſatisfaction for where a reco- 
the very thing demanded by the ſecond action; ſo in an action of 2 N 
Ptover; the plaintiff recovers damages for the thing, and it is as a ba to anocher 
ſale of the thing to the defendant; ' which veſts the property in him; aQion. 

and therefore, it is a bar to an action of treſpaſs for the ſame thing. 
But that is not this caſe, for the preſent action is not for what was 

recovered upon the prohibition, but for a contempt, and a penalty to 
Rig eee | ee 
aI08(OEED e in [12 1s | 
Lee: It appears upon this record, that the judgment upon the 
attachment was entered upon the defendant's confeſſion, that 
plaintiff had ſuſtained two-pence damages by his proceeding in the 

coart below after the prohibition delivered, which is plainly not for 

the ſame cauſe for which this action is brought; for this action is 

for unjuſtly drawing him into a plea in the court below. This is a 
very different caſe from thoſe mentioned in Hobart, which ] take to 

be law; for if the plaintiff has once taken his remedy at common 
law, to be ſure it may be pleaded in bar to an action upon the ſtatute; 

as to the quantum of the damages, that makes no difference, if the re- 

covery be for the ſame matter. Court unanimous, judgment for 

plaintiff. es | 
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Heath verſus Baker. 


IN an action of covenant plaintiff declares, That whereas by in- Aion of co- 
1 denture he demiſed to the defendant a certain rope-walk for twen- eue PP 
ty-one years at 20 J. per ann. and whereas by deed reciting, that there deeds. 


Was 
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—M—— wee d anothet perſon about the tith 
ta @ piece of grou ind adjoi oioing to end of the faid rope - walk; it 
was agreed, fog when the ſaid 1 ſhould be adjuſted, and the 
ſaid piece of land ould be adjudged to belong to plaintiff ; or if the 
defendant ſhould by any ways or means come to the pollefſion there. 
of, ſo that he, the ſaid defendant, might peaceably and quietly have, 
hold; and enjoy, and make. uſe of the ſame, as part of the rope-walk 
by the ſaid leaſe demiſed; that then, and from ſuch time as the ſaid 
plaintiff ſhould give the defendant poſſeſſion thereof, or if the ſaid de- 
fendant ſhould by any ways or means have the poſſeſſion thereof, the 
ſaid defendant ſhould pay for the premiſſes in the ſaid leaſe, 
with ſaid Are of ground, for the then remainder of the term, the 
rent of 30 l. inſtead of 20/7. and he avers, that defendant enteted 
the demiſed premiſſes, and afterwards into ſaid piece of greund, 
has paid the nen. rents of 5 J. every half year, inſtead of 'the A 
rent of 3ol. amounting to which we lays to his damage 120} 


Defendant prays oyer of faid bed poll, which i is ſet out, and then 
he pleads in bar, that the plaintiff ad 0 not diſpute or aſſert bis title to 
ſaid piece of land, nor was the ſaid piece of land ever adjudged to be 
the right of, or to belong to plaintiff, nor did the defendant by any 
ways or means by ſaid plaintiff, or by his procurement, or by any 
perſon or perſons in his behalf, come to the occupation thereof, ſo 
that the defendant might peaceably and quietly hold and make uſe of 
the ſame as part of the rope-walk demiſed ; bat faith, that one V. B. 
having and claiming a good and lawful title to the faid piete of 
ground, he did, be , defendant entered upon the ſame,” agree 
with the ſaid defendant that he ſhould have the uſe or occupation 
thereof, and the ſaid defendant agreed to pay, and is liable to pay, to 
the ſaid V. B. 5 l. a year; and he faith, that he entered upon, and 
is in poſſeſſion of the ſaid piece of ground by virtue of the ſaid agree- 
ment with V. B. and not otherwiſe; to which plea plaintiff demurs. 


Serjeant Agar for plaintiff. 


Serjeant Parker for defendant admits, That Ge fatter: of the deed 
is pain the defendant; but that all deeds are to be taken according 
to the intention of the contract, for which he cited the cafe of 
Griffith and Goodhand, T. Rym. 464. and Sir T. Jones 191. and he 
would have that, as the defendant did not get poſſeſſion of faid land 
by means of the plaintiff, it would not be the intention of the deed 
that he ſhould pay the plaintiff the increaſe of rent. 


Lord Hardwicke: This is a mighty plain caſe, for we muſt quite 
overturn the contract, if we do not give judgment for plaintiff ; ſhall 
we ſay in a court of law, that money ſhall not be recovered when 

I the 


et. at hn. fi 


4. 
— — _— 2 . 


Michdelmas nbi gz 
A epeer is performed, and the time of jay yment come; RR 
theſe general words might be tir the deed,” with intention to pre- 
ba this very defendant from hifidering: the plaintiff's TA this 
pat ma nn 17 
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e for lent. in error, moves tor and a le * Amendmeut 
8 executionem uon, &c. nibil returned. The command of the of Ae facia.. 
writ is, that he have there this writ, and the names of thoſe by whoſe 
oaths he has ſummoned ; and he objects, that this is wrong, be- 
_ the ſummons is not to be made by oath. 


2 for defendant in error: : the wand oathanay be rejected as 
ſurpluſage; but however this is but a a;procels to bring them to > len 
ended and is egen. 


Bicbral cites a caſe where a ſei, fo.) Was ee becauſe r not re- 


toragble.x a good return, 


MA Sao : | 
Lord. Hardwick : It is true theſs ſci. 2 are conſidered as 


proceſs to bring in the party to aſſign error; and for that reaſon, if 
he comes i in upon it, he can take no advantage of any miſtake in 
the yyrit, it being conſidered only as proceſs to bring him in; but 
now the, queſtion is, Whether before he comes he may not take ad- 
—4.— of a fault in the writ? and I think, he may, for he may not 
afterwards; for he ſhall be taken then to have waived it, as upon ap- 
pearance to other proceſs; and this is a fault in the writ; the word 
oath cannot be rejected, becauſe there will not be a ſufficient com- 
mand in the writ then remaining ; but however the court is not ex 
hit juftitie, bound to quaſh; but if the party prays it, may order 
an amendment; the caſe where the return was had is a different caſe. 


2 — 


Aalen mored, that it might be amended, and had a rule ac- 
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mern 0 TION of debt upon bond, whith on oyer appegrs to be. 


ance of _—_ that a receiver of the rents of fun eſtate ſhall account duly,\ and 
Fred. ſhall in all reſpects behave himſelf as a ſteward or receiver ought to 
* do. Defendant pleads, That he never received but one penny, 
which he paid to the obligee. Plaintiff demuts to the plea, and 


ſhews for cauſe, that he has not pleaded that he did in all reſpects be. 
have himſelf as a ſteward ought. 


Lord Hardwicke : The plea is bad, and what is ſhewn for cauſe of 
demurrer need not, for it is ſubſtance ; ; for the rule in pleading con- 
ditions performed, where there js a negative and an affirmarive, the 
pleader muſt not only ſhew, that he has not performed the negative 
but likewiſe, that he has ae the affirmative. 


Serjeant Agar, for defendant, then moved, that here is à c ſccn- 
tinuance, the declaration being of Hill. term, and an b intparlabcs to 
Trin. term. : p 

Lord Hardwicke: But it is t dosrte of this Loure, ge the 
imparlance upon the declaration till the day of Reading! ſy 


Judgment for plaintiff. 


Hamilton verſas Mackrell. bas nocli d: 


Bill of ex- Ter a writ of error on a judgment by default, given in C. 
9 B. in an action upon the caſe againſt an indorſot of a promi- 
ſor, whether ſory note; exception was taken to the declaration, for that plaintiff 
ne ſhould has not averred, that the indorſor had notice of a refoſal” of the 

drawer to pay it, for ſuch demand is e in order to charge the 


the drawer 


8 not pay indorſor. Salk, 127. 1 
Lord Hardwicke : It is here laid, that the Alſendane was zuki 

tus, and in conſideration thereof, he promiſed to pay it; therefore, upon 

the face of the declaration, it is certainly well enough ; for it Wa not 

appear to the court, but that plaintiff may prove an actual promiſe, 

and not merely rely on the afſumpſit in the law; the time to make 

ſuch an objection is at the trial of the cauſe, and Lord Holt always 

Held it neceſſary, to prove a demand-on the drawer, for he took the 

indorſor to be only a warrantor ; but Lord Maccles field, Pratt, and 


"King, 


. 


F U rind ratio 


—— e 1 3 0 
, . 
- * 1 


Jo * 


Xing, held a demand not neceſſary, for they look upon every in- 
dorſor to be as a maker of a new note, ſo that it is a & point in much + Vue Tn. 


rmmtoGeo./2. 
— — IR 3 1 


Nee K 


8 


doubt, and wants to be ſettled; dut, however, as it now ſtands be- 1736, Cooper 


. hp, . 2 2 and Le Blanc, 
ſore us upon the face of this declaration, I think it is well enough. 41 Nis price 


5d 07 21899qgs 15/0 1G ide, bnod- } þ ruled per Lord 
Lee There has been a-taſe-in|the; Common Pleas, where it was Hardwicke, 

determined, that in order to charge the indorſor, a demand muſt. be mand on the 
proved upon the drawer, 2 Str. 1087. ſee Mich. 31 G. 2. Heylins drawer neceſ- 


v. Adamfon, by Mansfield, that a demand on acceptor of bill, or — Fhe ”" 


drawer of note, is neceſſary. 2 Bur. Rep. 669. Ante 295. 
Judgment affirmed. 


102 gatbs: 
Between the Inhabitans of St. Nicholas and St. Peter's 
5 in Ipſwich. er 


Ut PON a ſpecial order of ſeſſions before the juſtices of Iyſvicb. Seſtons order 
1 The caſe was, J. G. the pauper, being an unmarried perſon, 2 Str. 166. 


and under ſixteen years of age, was bound apprentice to A. of the 885. 231. 


162. 
pariſh of St. Peter's, cord wainer, by indenture between the maſter Nas, 145. 
and apprentice for four years only, and did ſerve only four years; erg 
and hereupon the queſtion was, Whether that apprenticeſhip, had ? P. 


gained a ſettlement ? 


This was moved laft term, but the court doubting, it was order- 
ed to be ſpoken to again this term, Abney and Strange of counſel 
both then and now. 


Abney: That this is no ſettlement. The apprenticeſhip. was upon 
the fat. 5 Ekz. c. 4. F. 26. which requires the binding to be for 
even years at the leaſt ; and the 41 f. enacts, That all indentures of 
apprenticeſhip, otherwiſe taken than as directed by the ſtatute, ſhall 

be void to all intents and purpoſes; and he cited the caſe of Curden 2 Stra. 903. 
and Leland, where an order of ſeſſions, that adjudged a ſervice un- — 4927 | 
der an indenture of apprenticeſhip, which was not agrecable to the pl. 134. 

PP P- 5 to the pl. 134. 

Aat. 8 ann. c. 9. to be a good ſettlement, was quaſhed, becauſe, by Barnard B. R. 
the 39 F. of that ſtatute, all indentures not made in compliance to 9 1 * 


that act are made void. 


Strange: That this is a goed ſettlement by virtue of the „at. 3 N. 
and M c. 11. / 8. which enacts, That binding by indenture and 
inhabitation ſhall gain a ſettlement, at leaſt it is a good ſettlement 
within the 7 /. as being a hiring and ſervice for a year; if the in- 
denture is to be deemed void by ſtatute of Elia. it would be 
| I very 
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very miſchievous. to ſay that clauſe makes all indentures abſolutely 7 
void, for there are no indentures that comply with all particular cir- ti 


cumſtances required by the act, he cited Sa/k. 53 3. Apprenticeſhip 
for four years held a ſettlement. 5. ty 


Lord Hardwicke : It has been ſaid, that the at. 43 Eliz. c. 2. 
was the firſt act for gaining ſettlements ; but that is a miſtake, for 
though that is the firſt printed act in the common ſtatute-books, yet 
there were others, both in the reign of H. 8. and of Ed. 6. which - 
are printed in Raſtall's ſtatutes. cal 


As to the point now before us, If this is an exception, it is ſur- 
prifing it ſhould not have been taken before now. And I do not 
find any caſe where the exception was taken, as to its gaining a ſet- 
tlement. The queſtion is, Whether ſerving and inhabiting as the 
law requires, though bound but for four years, will gain a ſettlement, 
and 1 think it will; the words of the ſat. 5 Ez. c. 4. J. 26. are, 
That a freeman may retain the ſon of a freeman, to ſerve to be 
bound as an apprentice, according to the cuſtom of London, for ſe- 
ven years at leaſt; between which ſection, and the 41ſt ſection, 

there are many other clauſes relating to perſons liable to be bound 
apprentice : then the 41ſt ſection, That all indentures, otherwiſe 

taken than as that act directs ſhall be void; now has the 41ſt ſec- 

tion a relation to all the foregoing clauſes as far as the 26th ſection; 

and if it has, does it make the indentures void, or only voidable. 

I think it has relation to all the clauſes, but I think it does not make 

the indentures abſolutely void, ſo as to avoid a ſettlement, but only 
voidable if the parties think fit to take advantage of any defect; 

there are many caſes where acts of parliament make things void, and 

yet they are not held to be zp/o facto void, but only voidable: fo 

Caſes where upon the Hat. V. 2. which makes a fine levied by tenant in tail, to 
lament make be 7þſo jure nullus ; yet the conſtruction is, that ſuch fine is not 
void, are only abſolutely void, for it takes away the entry of the iſſue in tail, and 
voidable. puts him to bis action to avoid it; there are other caſes of the ſame 
ſort in Hob. 336. and the diſtinction taken, and particularly which is 

material in this caſe, upon the „at. 23 H. 6. c. 9. of ſheriffs bonds, 

where the party cannot plead non e/t factum, but muſt plead the act 

of parliament, and ſhew the ſpecial matter. The caſe now in que- 

ſtion is, of an indenture between maſter and apprentice to ſerve for 

four years, and the apprentice has ſerved and inhabited for four years, 

ſo that it has its effect between the parties, and not been avoided 

by them; and it is therefore extremely hard, when the contract is 
performed, and the pariſh have had the benefit of the ſervice, to 

ſay, that the apprentice ſhall not have the benefit of his ſettlement. 

In the caſe of Barber and Denniſon, 1 Salk. 68. and 6. Mod. 69. 

it was holden, that an action of trover lay by the maſter, for two 

tickets 


s ws f5 
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tickets earned by his apprentice, though the indenture not good 
within the ſtatute of 5 Elig. for Holt ſaid, he would underſtand: 
him am apprentice 4% facto, and that would be ſufficient title for 
the plaintiff; ſo that he thought, that as the apprentice had not 
taken advantage to avoid the indenture, and there being an actual 
binding; the maſter might maintain an actiom of traver; whereas if 
ſtatute of Es. had as ſtrong an operation as has been contended for, 
to make the indenture void to all purpoſes, it would have been to 
that purpoſe; therefore it muſt be underſtood, that the ſtatute only 
makes the indenture voidable ; if they were abſolutely void, then if 
an indenture. wants any one of the qualifications required by the 
ſtatute, it would be void; and that conſtruction would go near to 
make void all the ſettlements by apprenticeſhip, that have happened 
fince the making of the act; then comes the ſtatute of 3 W. & M. 
c 11. and that ſtatate takes up the validity of the binding as it found. 
it; and did not intend to require any new circumſtances, but only in- 
tended to take away the neceſſity of giving particular notice to the 
pariſh ; and therefore as this is a binding which has had its effect be- 
tween the parties, it muſt be a ſettlement within that ſtatute. There 
was the fat. 27 H. 8. c. 5. which is printed in Ra/all at large, 
That perſons born, or dwelling three years in any place, ſhould be 
intitled to relief there; but the ſtrict notion of ſettlements, as they 
are at preſeht, ariſes from the flat. 13 & 14 Car. 2. Suppoſing then. 
that this preſent queſtion had ariſen between the time of at. 5 Eliz. 
and 13 C. 2. there would then have been no doubt but he had gained 
a ſettlement by three years inhabitation ; and it would be extremely 
hard to fay, that the alteration of ſettlements ſince that time, ſhould 
make another conſttuction. What puzzled me in this caſe, was 
that caſe of Curden and Leland; but I think that materially differs 
from this; for in that ſtatute of 8 Ann. there are not only the words, 
that it ſhall be void to all intents and purpoſes ; but the ſtatute ſays 
likewiſe, that it ſhall not be available in any court or place, or to 
any purpoſe whatſoever. And at ſection 43. the ſtatute ſays, That 
ſuch indenture ſhall not be given or admitted in evidence, unleſs 
upon oath made, that the fums therein mentioned were all that 
was given with the apprentice ; ſo that the order in that caſe being 
bad, for they had admitted the indenture as evidence, which they 
ought not to have done; and it has been reſolved, that an order 
may be quaſhed, as well for admitting illegal evidence, as for 
making a bad order upon the merits ; therefore in that caſe they 
ought to have rejected the indenture as evidence, and then there 
was no evidence of the apprenticeſhip before them. 


Lee : It is the conſtant conſtruction, when an act of parliament How aQs 
makes any thing void, if it is a judicial matter, it muſt be avoided 1 
by writ of error; and if it is any thing that is extrinſick to the deed 4 


ment are to 


40 it be avoided. 
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it muſt be pleaded; the ſtatute for making ay ſheriff $ bands is. 


as ſtrongly. worded as this ſtatute t ſo in caſe. of an uſurious contract, 
you cannot plead non eff factum ragt * hogs and pro 
Jae eee c. fi Py 01 Y 16 
\ wy L151] 5 & | 
Per Cur', The order of ſeſſions muſt be duaſhed, and the order (ll * 
of the two ane vhich removed lun yo the „ of his ee 0 
ticeſhip, een 10, bie | 
Middleton verſus Croft. Ante S. 

j 
Prohibition. Pigs NTIFF n! in brodzbinon, upon a ſuit in the Eccle- t 
The force 7 ſiaſtical court, againſt Middleton and his wife, for procuring c 
N np" - themſelves to be clandeſtinely married to n other z to Rn de- c 
are binding. Claration the defendant demert. | | b 
2 Stra. 1056. 5 i 
1. This was ſeveral times argued 5 de ber; 3 /and this term | 
Andr. 57. 1258 ö 4 
0” 5 Lord Har dwicke delivered the opinion of the court to this effect: F 
2 Atk. Rep. N 
7s 3 bebe been three queſtions made at the "MY firſt, Whether 0 
9 75 . by virtue of the canons made in 1602, the Eccleſiaſtical court has l 
power to puniſh lay ert For brane bas. OY without banns t 
or licence. 1 
t 
24h, If they have not, then whether they have ſuch a juriſdiction C 
by virtue of the ancient canon law received in England. v 

34ly, Suppoſing they had, foch a juriſdiction is taken away by 
the 7 & 8 V. z. c. 35. . 4. which inflicts a ate of 101. upon il 
every nn ſo married. | 1 
| | C 
The 1ſt queſtion may be ſubdivided into two. 1½, Whether t 
thoſe canons in 1603, relating to clandeſtine marriages, do in the a 
words and terms of them, extend to the perſons contracting matri- { 
mony, or do affect the laity in ſuch a caſe,'zs the preſent caſe. 
_ 2aly, Whether thoſe canons are of een ſufficient to bind the f 
laity. D 
l 
As to the firſt of thoſe two queſtions, there are five canons relating t 
to it, the 62d, and 101ft, 102d, 103d and 104th. The firſt of 0 
theſe canons, is to probibit miniſters from marrying any perſons 0 
without banns or licence; the three next relate only to the perſons a 


enabled to grant licences, and in what manner to be granted ; and 
the 104th contains an exception, as to ſome particular requiſites in 
granting 


L 
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ranting licences of perſons in widowhood : now, it is plain, from 
theſe canons, that none of them affect the parties married, except 
a cluuſe at the end of the 104th, which makes a licence obtained 
contrary to the canons, to be void, and the parties marrying by virtue 
thereof, to be ſubject to the puniſhments for clandeſtine marriage ; 
but that is not the preſent ' caſe, for no void licence was here al- 
edged but a poſitive charge of a clandeftine marriage without any 
lioence at all; ſo that theſe canons do not in the terms of them ex- 
tend to the laity, in the caſe now before the court; then 


2dly, Suppoſing this caſe were within the words of thoſe canons, 
is the authority, by which theſe canons were made, binding upon 
the lay? The authority by which they were made is the convo- 
cation; and it it was objected, that theſe canons, though made in 
convocation, never having been confirmed by parliament, cannot 
bind the laity; and for my part, I always underſtood, that the law 
in later times has been, that thoſe canons in 1603 do not bind the 
laity, for want of parliamentary confirmation; and indeed it was 
admitted, by one of the counſel for defendant, that they do not - 
proprio uigore bind the ſaity, and he inſiſted only on the ſecond ge- 
neral point; but as it was inſiſted on by other counſel of the defen- 
dant, that thoſe canons do proprio vigore bind the laity, it is now 
become neceſſary to examine into that queſtion, in order to ſettle 
the law thereupon; and we are all of opinion, that the canons made 
in 1603, not being confirmed by parliament, do not proprio vigore 
bind the laity, I ſay proprio vigore, for there are many of thoſe 
canons which are only declaratory of the ancient uſage in the church, 
which by reaſon of ſuch ancient allowance will bind the laity. 


For the illuſtration of this argument, it might be proper to look 
into the accounts of the ancient councils holden in this kingdom in the 
Britons and Saxons time; but whoever looks through the laborious 
collections of Sir H. Spelman, will find no great ſatisfaction as to 
this matter, becauſe thoſe councils were mixed aſſemblies of clergy 
and laity, ſometimes. the King, and fometimes the nobility, and 
ſometimes the commons were preſent ; but whether they had any 
part in making the canons, or not, is intirely in the dark; the 
like may be ſaid of the ſeveral councils after the coming in of the 
Normans, and in thoſe following there is often a mixture of the 
legantine authority, which ſubſiſted merely by papal uſurpation; 
therefore it is ſafeſt for Judges to proceed upon ſurer foundations, 
di. Upon reaſonings drawn from the nature and fundamentals of 


our conſtitution, upon the acts of parliament, and judicial opinions 
and.reſolutions, 


As 


— ——_— 
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* 4218 
Difference 
between ca- 


nons and acts 


* Fun N abr bet lente of dur een, 
no new law can bind the people of this land, but what is #88 


of parliament, the King and parliament ;' 1700 any law made by the Wa ae, 


Nature of a 
convocation. 


ſays, that iſ repreſetit the commons of e Knee rea 


nor by. the King With conſent of any Particular number ur . u 
men; ſo is the parliament” roll of & H. 5. Per gamen. 2. W. 15 A 
and: 12 Go. 74. and therefore My Lord Che, da e 1 oY 

and by 
reaſon of this re reſentation; all mens oonfent Huclodect 8 el 
of parliament, © But to the making canons in convocation,” theſe are 
all: wanting; except the royal aſſent, for thbre iro nidither' pers nor 
e repreſented. 10 


Das ifgiow 1897 (0 


To this it was bettet, av the bib 6 e an act 66 Par- 
liament, does not atiſe from am actual repreſentatibm of the pebple, 
but from an implied repreſentation! only, 2 thut in fact, thiete ate 
many ranks of men who'have no vote in electing: membets 6 par- 
liament, and confequently have no actual repreſentatives; aud that 
the miniſter of every pariſſñ, Who is the guide of bis pariſh in ſpi- 
ritual matters; does repreſent the people, of bk 1 in chooſing 4 


member for the convocation. 271. it Whi 


« * * nn 9.4 341 41 , Vs ATE) IST: ® 


And it is true, there are many lakes who have no votes for 
members of parliament, facly as women, copyholders, Ge. büt, 
notwithſtanding, there is an actual reprefentation of the wh e 
realm; for no election can be made, bot ſome tales of quahfeation 
for the electors muſt be laid down; and the beſt rule dar can be, 
is, as in the choice of members of parliatnent, for thoſe to be 
electors, who are poſſeſſed of the moſt valuable and fixed fort of 
ptoperty; though as to the quantity, it has been teſtramed by latter 
acts of parliament. But it is a new notion not khow iti oỹ books, 
That the rector of a pariſh, When he votes for cotivocation' men, 
does repreſent the pariſh, nor can he be their repreſentative, ſince 
he is not choſen by the pariſh, bat by ſome biſhop or lay patron : 
beſides, it is a notion which is contradicted by the very writ which 
iflues to the metropolitan, to ſummon the convocation, which is to 
ſummon totum clerum; and is contrary to the premiſory clauſe in the 
writ of ſummons to the dioceſan biſſiop, which is c/erum per duos pro- 
curatores, plenam et ſuſficientem potęſtatem ab i po clero babentes, Which 
import that the clergy only are called, and that their procurators | 
repreſent. the clergy, only, and have their power from and for them, 
without any repreſentation of the laity; agreeable to which, My 
Lord "Coke ſays, 4 Tnft. 322. that in the convocation, the Whole 
clergy of either Province, are either preſent in perſon or by repte- 
ſentation, Nil 44 | 
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There is no doubt, but the canons made in the ancient councils Of ancient 
of the church did bind all perſons, but the difference between thoſe rpg 2 
canons and the canons now in queſtion, lies in the root from =. 
whence their obligation ſprung, for the binding right of thoſe an- 
cient canons was not from the Emperor's being head of the church, 
but from his having the ſupream legiſlative power in his own per- 
ſon; for by the Lex Regia, which is mentioned in Fuftinian's Inf. That law was 
lib. 1. tit. 2. f. 6. the whole power of making laws was devolved made in the 
upon the Emperor; but in England it is far otherwiſe, for here the "oi _ 
King has but a part of the legiſlative power ; and the reaſoning of Vide Com- 
the counſel, in the caſe of Matthews and Burdett in 2 Salk, 673, is ment Vinerli 
of great weight, and ſtands unanſwered ; the anſwers now attempted * 255 
to be given to it were two; firſt, That the Emperor's conſent to 
theſe ancient canons was only neceſſary in order to give them a 
civil ſanction; but though that was ſaid, it was not proved, nor do 
I find any temporal penalties annexed to them. 2dly, It was ſaid, 

That wherever the law has lodged a power, that includes a conſent 
of the people, and ſuch conſent is therefore included in the Royal 
confirmation; but this anſwer begs the very queſtion, Whether or 
no the law has depoſited in the crown a power of binding the laity 


by canons, without conſent of parliament. 


Another argument drawn from the nature and fundamentals of 
the Engliſb conſtitution is, That the power of binding the people 
by any law, and that of charging them with taxes, are co-extenſive 
powers; and thus our parliament hath power to make laws, and to 
impoſe taxes, whereby all perſons are bound ; but the clergy never 
pretended to grant tenths or fifteenths to bind any perſons but them- 
ſelves; that is, the body aſſembled in convocation, or there repre- 
ſented; and it is abſurd to ſay, that the clergy in convocation can 
charge the laity with any tax, nay not ſo much as create or impoſe 
a new fee; and that they can, notwithſtanding, enact a new Jaw to 
bind them, though but in re eccleſiaſtica, for thereby they are liable 
to excommunication, and conſequently to impriſonment, which 
will therefore affect the laity in the higheſt degree, 4:2. in the loſs 
of liberty. 


Again, the rule of any conſtitution in any particular caſe cannot 
be better diſcovered than by the conſtant uſage in the like caſes ; and 
it has been conſtant uſage ſince the reformation, which is going far 
enough back; has been whenever acts of convocation have been 
intended to bind the laity, to have them confirmed by act of par- 
lament. Of this ſeveral acts of uniformity, and for eſtabliſhing the 
book of Common Prayer, are ſo many inſtances, for by them the 
very rights and ceremonies of the church are eſtabliſhed, and it is 
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plans; that t though thoſe" matters were approved of in convocation 
it is plain from the making of thoſe ſtatutes, that the members 
1 that hooſe were lobled upoſ only as an aſſembly of learned ten, 
fitto propoſe ſuch regulations; Gao! 1 to give them theit force. 10 
9bm 2tso zit? bang ots NW Lo 9 WLESLG i }& 10118 VE 
To this it was: anſwered,” [that the reuſon of making 480 
was fe be ate uf | enforcing thoſe! ranons,\ Cc. by civil Apctidös 
and pertahies; aft to be ſure; that was one ceaſon, but not the only 
one; -for, if it had been the prevailing opimon ef thüſe times, that 
the clergy mighe make canons to bind the laity;: it ĩs aftdniſBibg that 
they could not truſt fuch a minute matter to an eccleſiaſtical cenſute. 
SIT 5 10 0134 114} b 791 4 . J. 21.2 [3 F Ay ONis gong 1 30d 
It was Eremit faid at the bars that the legiſlative: powttof the 
ooh on is co-extenſive with the juriſdiction of the ſpiriftial court; 
and that the ſpiritoal court having always had a juriſdiftion.ovkr.tay- 
men for clandeftine”marria; 
authority to bind laymen in that matter; but in that too much is 
taken for granted; it is true indeed c that the ſpititual courts have ju- 
riſdiction of matrimonial and teſtamenta ty cauſes, of tythes, and of 
ſeveral crimes of a ſpiritual natbre; but if it were true, what is in- 
ferred from thence, it would equally! fbllow,- that the convocation 
might make canons to limit the degrees of conſangvinity, to fegulate 
the right of adminiſtration, Gr. and ſa they might without conſent 
of parliament change the law of deſcents, or the Jaws e or 
diſpoſal of perſonal eſtates,” or the law of tythes, Sc. and ſeveral 
crimes might be altered, ot actions made to be crimes, Without au- 
thority of parliament; therefore; the power of binding by canons in 
convocation cannot be co-extenſive with the judicial authotity of the 
Spiritual court; and in truth, hen any alteration has been made in 
the law as to thoſe matters, it has abwuys been by parliament. Wit- 
neſs the fat. 32 H. 8. c. g. as to the degrees of conſanguinity; lat. 
21 H. 8. c. 5. and 2 and 3 Ea. G οnceꝭ,jüq ning tythes; the het 23 
Cor. 2. c. 10. as to adminiſtrations; "and ſeveral ee d ; el 
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If this dodrine had been hw at th Wa 2 flat. of, 3 20 
H. 3. c. 9. the biſhops need not have applied to parliatnent- to have 
baftard eigne legitimated ; for as the Eccleſiaſtical cdurt had power 
to judge of general baſtardy, 2 Roll. 5 86. pl. a 5. they might have 
mude a new canon for that purpoſe themſelvee, notwithaoding the 
I by the fie of N Dh Dns £$0197q 211 

8&3 oc 60! to Ba ed vel | y = Ge 80 
There is Por nc cafe which ach to confirm that docttin laid 
2 5 in behalf ef the defendant, and that is in 1 Rall. Abr. Sog. 
144! I. pl. 5. wbieh ſays, that it is ordained by a canon, 1 Jar. c. 
& bona notabilia fhall be reckoned at 51. at leaſt;»angothat 
none ſhall be ſaid to have bona notabilia, unleſs he have goods in 
| divers 


the comocation muſt therefore have 


as Werde 1. 
2 dioceſſes tho 3 of g. and Seng Nys the book, that this 
cahorychas changed the law, if wege (other wike before, in ps; much 
asthef granting adminiſtration. belongs to. the Eucla ſiaſtical a A and 
our law obly-takes notice of theinubbw in that, and then 
may alter by 8 their pleafure ; Needham's caſe; and this. caſe indeed 
ſea „but the authority of it amounts: to Jitfleg for 
athbag — lays, 18g. thut 04, in two ſeuetal dioceſtes were 
wan bol, yet, im fact, before that me there were canons which, te- 
'quirecebere ſhouks be: 5. to be ſb; ſo that the canen of 11 Jar. men- 
tiored By Roll was rem no change of the law; bus However taking 
thar-oafo at the alteration: ptr by that ganon was: in effect 
but a regulation among themſelves, for a proper diſtribution of fees 
pres vey admitiiftrations betwecn the Metropolitan and the; Pio- 
iſhop; and is the {lame cafe reported in Cle, as I take Sic. J. 
-Needbum's eiiſe 83 Co. 135. to be: there is no mention of any thing 
ike whit is in Noll's abridgment! But however this is a point of 
tod greut conſequence to be determined by ſuch a looſe ſaying in an 
-abridgment, (though I admit: the hobł is of great dun e der 
N E ane reaſon and rules of nur las. 
21 TSILYW 9133) 9199 3i J Tote © STU | 
0! "Aw towhotiregatds the ſtatute. law i in this wine, there having been 
| tive deularation made by ſtatute in this matter, the only thing 
deck; to ſbtm a judgment as to it, by inferences drawn from 
adto:af pauliament. Now the ſeveral ſtatutes of uniformity are a 
provf, that the opinion of parliament was, that themſelves only had 
u poet ſof making canons to be univerſally binding. The far. of 
'25/8h58."c, 19. which was made fot commiſſioners to review all the 
Canons then in being, and to continue or abridge ſuch as ſhould be 
found awful, or otherwiſe, and the ſeveral ſtatutes made for continu- 
ing that act, and which are printed in Raſtall's ſtatutes, are all ſilent 
ad\to the declaring in what perſons or body, the power of making 
canots is lodged, or over whom the binding authority of canons ex- 
tends; however that ſtatute furnithes two obſervations; fir ſt, thathoth 
the King and clergy at that time of day thought it at leaſt convenient, 
that authority of parliament thould interpoſe in the abrogating ſome 
cahous; und enforciag others; whereas, bad it been the opinion of 
thoſe times, that this power was in the convocation, the King might 
caſily have found other methods of doing it, without having recourſe 
to parliament and every! one knows, that this King was as jealpus of 
his prerogative, and carried it as far as any. Beſides, 2dly, | If that 
method directed by the act of doing it by commiſſioners, had been 
carried into ef binding force of the canons by, them re- 
viewed: would have ariſen from the parliament, ſot whateyer, a! is 
done by virtne of a power given, receives i-'s. later and validity from 
he lgivets of the P . 50 ee eee dec 26d) 
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As to the judicial opinions and reſolutions relating to this head. 
The firſt caſe is that of the prior of Leeds, 20 H. 6. 13. and Bro. 
Ordinary, pl. 1. it does not appear that caſe was determined; but the 
argument turns upon this point, whether the prior, who had he 
King's letters patent to diſcharge; him from being collector of the 
tenths during his life, whether he being appointed collector by the 
archbiſhop. of a tenth granted by the clergy in convocation to the 
King, and not having, either at the time of choofing or voting the 
Ki prayed his privilege to be allowed in convocation, had not 


wayed that privilege ; and the chief juſtice ſays, That whether his 


letters patent had been allowed in convocation or not, would be no- 
thing to the purpoſe, becauſe they have power over none but things 
merely ſpiritual; and then Neon juſtice ſays, the convocation has 
power to make holy - days and faſtipg-days, but not to allow of diſal- 
low the King's patent; and though they have power to make conſti- 
tutions provincial, whereby thoſe of the holy church are bound, yet 
they can do nothing to bind the temporalty ; and this opinion has 
never been denied to be law by any body. The next caſe is the 
Abbot of Waltham's caſe, 21 Ed. 4. 45. He, upon being appointed 
collector of a tenth granted in convocation, pleaded the King's let- 


ters patent of exemption ; and one objection was made to the plea, 


that he ſhould have no advantage of the letters patent, becauſe there 


was a proviſo in the a& of convocation, that no letters of exemption 
ſhould be a privilege from collecting, &c. ſed vide ib. fo. 48: b. (aid 
to be the opinion of all the judges in the Exchequer chamber, given 
by Huſſey Chief Juſtice there, that the abbot ſhould have advantage 
of his letters patent, and that he was not eſtopped, Cc. though judg- 
ment 'was at laſt given againſt him, becauſe he had not pleaded the 
record of the letters patent with certainty enough, No judgment is 
given, but in the argument much is ſaid about the power of the con- 
vocation ; and Cateſby argues, that he cannot have advantage of the 
charter at this time, becauſe he himſelf has agreed not to take advan- 


tage, he being party and privy to the proviſo; for, ſays he, among 


the clergy, the convocation is as ſtrong as is the parliament among 
the temporals, and every one to whom an act of parliament extends 
is bound by it, becauſe every man is party and privy to the parlia- 
ment ; ſo every abbot, prior, and other beneficed clerk, is privy and 
party to the convocation, and ſhall therefore be eſtopped by the acts 
of convocation. And Pigot adds, The clergy may bind themſelves 
by an act of parliament. To which it was anſwered by Vavaſor, That 
he ſhall not be eſtopped, becauſe the convocation has not power to 


aſcun temporalty, but ceo gue eff ſpiritual, viz. to ordain faſting-days 


and holy-days, and they are only ſpiritual- judges ; and therefore, it 
would be unreaſonable to require him to ſhew his letters patent, 
BA | which 
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at book; for he puts it, that the Convocation have not power to 
by 1 e temporalty ; which indeed, ſay they, does mean 2 hr 
but in N bock, it, 16 la temporalty, which means 
matters: but upon looking into the old edition of the year 
find the words to be he | pporalty, though indeed in the 
Rods, i it is 1 temporalty, at is a full 1 to the ob- 
And it was faid too, that the queſtion in that caſe, was as to 
wp power of bindiog in temporal matters, and not of binding tem- 
al, perſons, and that is true; but yet Newton” s anſwer remains as 
207 55 at large as to the power of the convocations; and that by 
the words temporalty, he means temporal perſons, is plain from 
their oppoſition to ceux de Seint Egliſe, which means the clergy, 
as Brote conſtrues theſe very words : the ſame obſervation was made 
upon the Abbot of Waltham's caſe, viz. That the queſtion was only 
about temporal things, and it is true; but it appears plainly, that it 
was taken for granted throughout the caſe, that the power of the 
con cation extended only to bind the clergy ; and as to what Vava- 
for tays, that they have not power to bind aſcun temporally ; that 
95 Pic they have not power to bind the temporal matters of even 
on themſelves. 


"The, next caſe is, the convocation caſe in 12 Co, 72. where there 
1s the like opinion, and founded on thoſe two caſes in the year books. 
Indeed. it is ſaid at the end of the caſe, that they can do nothing 
againſt the law of the land; for every part of the law, be it common 
law or ſtatute law, cannot be abrogated or altered without an act of 
parliament, to which every one ſhall be party, except the ſpiritual 
cauſes, or which concerns ſpiritual perſons, if it be againſt the prero- 
gative of the King and the common law; theſe are the words of the 
books; but it is certainly miſprinted, for they are neither grammar 
nor ſenſe, and therefore I will not attempt to explain them. 


Ia 5 Co. 32. B. e s caſe, It is laid down, that ſuch canons 
as have 4 85 allowed by general conſent and cuſtom within the realm, 
and are not contrariant to the laws, nor to the King's prerogative, ate 
ſtill in force; aud as conſent and cuſtom hath allowed theſe Canons, 
ſo by general conſent of the whole realm, any of them may be ccr- 
rected, Enlarged, explained, or abrogated. In Meere 755. caſe 1043. 
and $. C Crs. Ja. 37. held by all the judges, that the deprivation of 
puritan miniſters by the High Commiſſioners for refuſing to confoi m 


to the ceremonies appointed by the canons of Ja. 1. was lawful, be- 
4. cauſe 


11 50 "'2brid; ment of the Prior, of Leedes caſe, has miſtakes” the 
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things pertaining to, them, and the King does confirm them, they 
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Britton and Standiſh, Tin. 3. An. 6. Mod. 190, ſaid per Holt, that 


© canon, if not ee e 599 dee here. before ths her 
1603, though made in full convocation, can proprio vigore bind lay- 
men. That book is not of the. reateſt authority or correQnels, 
but it is of the greateſt autor e caſe, be 21010 

Holt is agreeable to his declaration in the caſe of the biſhgp of. &.. 
David's and Lucy, In Davis's cafe, which Mich. 1 G. 1% in C. 
B. a prohibition was moved for to a ſuit of the Eccleſiaſticif coun 
for teaching ſchool. without licence, and the prohibition 19 d, he- 
cauſe the Schiſin act ſtood then uncepealed ; but per Lord. Ni it 
is the prevailing opinion, that the convocation cannot make canon to 
01-33 ee EK mY IQ” DIET 90" 
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The caſes cited for the defendant were Bird and Smith, Moore, 
caſe 1083. p 783. where it is ſaid to be reſolved in Chancery, by 
the Lord Chancellor, with the affiſtance of Peplam and C4} iel 
Juſtice, and Fleming Chief Baton, That the canons made 1 9 0 
convoca ion and the King, without the parliament, ſhall bind, in all 
eccleſia tical matters, as well as an act of parliament; for that by the 
common law, every biſhop in his digceſs, archbiſhop in his province, 
and houſe of convocation in the pation, may make canens to- bind 
within their limits; and that when. the convocation, makes canons of 
Mall bind all the realm. The caſe. itſelf is a very extraordinary one, 
and the decree made in it would not be allowed as a precedent. at this 
time of day, and that is one good cauſe not to allow, of the reaſoping 
oh, Which it is built; for it is a decree to turn a parſon out of poſſeſ- 

on of his benefice upon a ſentence of deprivation ; the force of which 
fog of His benehce upon a ſentence of deprivation ; the force of whic 


if ul 41 4414 1 ; A * e\ 
iEntence was, at thetime of the decree, ſuſpended by appeal; and as 
for the particu a opinion for which that caſe has been now cited, is. 


; 1% 4 44 + by bb ol\fs 44 — 1 N . | \ 's 
No ſure ; and it is there faid he might: but however, even, in this 
CL DTOUIS © SREALE ne | tt n 
caſe, it is not expreſsly ſaid in fo many words, that the convocation 
1 88018 


there any the ſeaſt colour of law for it? Can any Dioceſan make aws? 
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queſt e2t6t9i954 217 10 3: he 
eg the authorities on both ſides, it is an eaſy matter to decide 
which preponderate. As to the caſe of Bird and Smith, no weight 
can be faid upon the opinion there given, ſo that there remains only 
for the defendant the fingle opinion of Vaughan ; to which, I oppole 
the opinions of Newton, Pigot, Coke, | — 85 
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The fecond general opinion is, admitting that the Eccleſiaſtical 
court” has not power to puniſh, lay-perſons for clandeſtine marriages 
by virtue of the canons in 1603, whether it has ſuch a power by vir- 
tue of rhe ancient canon Jaw received and allowed in England? And 
we are all of opinion that it has. I have already mentioned what 
is faid in Cawdrey's in 5 Co. that the ancient canons not contrariant to 
law, G4. are ſtill in force as the King's Ecclefiaſtical laws; and this 
is warratited by the reaſon of the thing, and by the expreſs words of 
the preamble of the Hat. 25 H. 8. c. 21. concerning Peter Pence and 
diſpenfations; and though the Vat. 25 H. 8. c. 19. which was for 
appointing commiſſioners to review the canons, has no ſuch expreſs 
words as that thoſe canons, which conſent and cuſtom have allowed, 
art binding, yet there are words of that import; and the Hat. 25 H. 8. 
c. 16. was made for the continuance of the laſt mentioned ſtatute, 
makes uſe of the very words cuſtom and uſage; here therefore refls 
the fute Foundation of all eccleſiaſtical juriſdiction within this realm; 
and of tis a good account is given in a manuſcript of the late Lord 
Chief Juſtice Hale, which I have peruſed: the laws of the church, 

1011850, 4 bY ſays 
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uſages. | 
s Git Sat 17 M 2 9 2108 1:4} 16101 Tt Oil 1:qO lo N 1 21, 2/4 . 
Of the canons It cemains/t6=belſeen thirefard Whether the ednon made \ inſt 
rw = M clandeftifie "matrix es has been received and allowed in "Eng and; 
— the canon ting marriages without banns ör li cence,” T a 
See lat 26 canon of the council of Lateran, and is in the Detretali, 15. 5 15 3. 
Geo. 2. e. 33. tit. C uin Inbibitis, and in Lyndewood's Provincial, lib. 4. W 3.5 


1 effect of this ſtatute upon the main queſtion, I would obſerve 


fa —— muſt here ben eſtablicheg either by force; or ep FIT 
and dubmifion of r6eeved' them ; for Chtiſtianity e entered 
not any where with-an-externalidi{dpline'; if their eſtabliſüneflt was 
a ſubmiſſion of the civil powel; then it vas the civil power hich | 
gave are them life; if the ſubmiſſion was by particular perfotis only, 

en it was no more than a private compack, which could” 11 8 
force, other than as a cuſtom, and like ether cuſtoms And C 


Clandeflin Deſpo nſatione, and' was brought into the Engli/h 5 
in 3 Ed. 3. and it Was ſaid to ap 1385 from inſtances in 855 aa 0 
the archbiſhop, that this canon has been allowed in Englz#4;” but 
thoſe inſtances are but weak, betauſe they might have paſted 267 
out ' conteſt ; but in Sir V. Fonds! 257. in the cafe of Matting | 
Martin, the juriſdiction of the Eecleſiaſtical court in this point has 
received the ſanction of this court ; for it is there expreſſly reſolved, 
that if any perſons marry without prochmation of banns, of licence 
to diſpenſe therewith, they are citable for that into the Ecclefia ical 
court, and no prohibition lies; that-reſolution is in point, and 1 can 
ſind no authority againſt it; and this juriſdiction i is the rather to be 
ſupported. becauſe though elandeſtine marriages have always" þ en, 
complained of, as diſturbances to the peace of families, yet if oy 
had not ſuch a juriſdiction, lay perſons muſt have deen e's go 
puniſhable, until the ſtatute: of 7 dh 8 W. 3. c. 35. Which is ot t 
be believed. But then, 4 1 
Does that ſtatute of 7 & 8 17 3, c. 35. als! away the jo- 
De of the Eccleſiaſtical court in this matter, by oi a 
penalty of lol. upon every man ſo married? and before 1 conſider 


, That though ſome doubt was made at the bar, Whether the 
clatſe in that ſtatute relating to this matter, being only made, as the 
ſtatute expreſſes it, for the better aſcertaining, levying and collect 
ing the duties upon marriages and licences, which were granted by 
temporary laws, be not now expired ; yet upon looking into the 
ſtamp acts, it plainly appears to be Rill in force, for by the ſtar. 
8&9 W. z. c. 20. thoſe duties were continued until 1706. then by 
1 Aun. tat. I. c. 13. they were further continued until 1710. a and by 
ſtat. 5 Amt. c. 19. they were continued from thence for 96 years ; 
and that ſtatute enacts, That the act for granting ſaid duties, Land 
all the proviſions and clauſes therein, or in any other act of parlia- 
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ment then in force concerning the ſaid duties, ſhall continue for that 
time 24%, That this penalty is by the ſtatute inflicted only upon 
the buſband, the words of the act being, That every man ſo mar- 
ried; ſhall. forfeit, ſo that if the juriſdiction of the Eccleſiaſtical court 
Weite taken away by the operation; of this ſtatute, it is only taken 
aWay..as to the huſband, and therefore, that even in that caſe a con- 
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conſultation ſhould go as to the wife. 


We are all of opinion, that this ſtatute of 7 & 8 W. z. has no ope- 
ration. to take away the juriſdiction of the Eccleſiaſtical court in this 
matter, even as to the huſband; the general queſtion is, Whether a 
ſtatute giving a temporal penalty of an offence of Eccleſiaſtical cog- 
nizance, takes away ſuch juriſdiction, if it be not ſaved by the ſta- 
wo 3 and this is a queſtion which has been much debated. In the 
caſe of rave and Elliot in 2 Vent. 41. the whole court of Common 
Pleas was of opinion, That the Spiritual court might proceed againſt 
conyenticles, as a ſpiritual offence; although at that time the act of 
100 7 againſt conventicles was in force; ſo in the caſe of Cory 
and Pepper, 2 Leu. 222. it was held, that the ſtatute of uniformity 
in 13. C. 2. which gives a penalty of 5. for teaching ſchool without 
licence, does not take away the juriſdiction of the Spiritual court 
to progeed in ſuch caſe upon the canons: but then in the caſe of 
Chudieich and Hughes, Carthew 464. there is a reſolution directly 

oppoſite to that in Cory and Pepper; and this very queſtion, Whe- 

ther a temporal penalty impoſed by ſtatute, without ſaving eccleſiaſti- 

cal_ juriſdiction, does aboliſh that juriſdiction, was very much de- 

bated in the caſe of Matthews and Burdett, 2 Salk. 673. and does 

not appear to have been ever determined; and the caſe in Carthew 

N 4 5 to the two others, and this in Salłk. is ſubſequent to 

them all, z. H it muſt be admitted, That whenever two proceed- 

ings are levelled in the ſame way, and againſt the ſame offence, the 

rule that nemo bis puniri debet pro uno & eodem deliffo would hold; Hon bo a 
but the preſent caſe, we think, is a middle caſe between the two + Fay 
caſes before the court in the books before cited. As to teaching on an ecclefi- 
ſchool without licence, the penalty inflicted for it by the far, 13 wen A” 
Car. 2. for uniformity is inflicted co nomine for the ſame offence the ſpiritual] 
and the intent of it is the ſame as the proceeding in the Ecclefiaſti- juriſdiction. 
cal court ; but in this caſe, the penalty is not inflicted upon it as an 
eccleſiaſtical offence, but only collaterally to ſecure the duties upon 

Iicences ; and therefore the preſent proceeding in the Spiritual court 

is with diverſo intuitu from the ſtatute, and this is a caſe wb! cadem 

cauſa diverſis rationibus coram judicibus ecclefiaſticts & fecularibus 
ventilatur, as the ſtatute of Articul; Cleri ſpeaks. 2 Inj?, 622. The 
proceeding in the Spiritual court is to prevent ill example, and to 

puniſh for a breach of order in the church; but the penalty inflict- 

ed by the ſtatute, for a fraud on the publick revenue; and this in- 

256th 4R tention 
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be rate does 0 appfgr upon a — made u 
FM: 705 e it; in the ſame manner the * 
a Els. c. 3. concerning baſtard children, does not only give the 
ſticeß a 17 to indemnify, tf pariſh, but alſo. to inflict a tem- 
Fg 1455 ſhmept on an, e dneſs ; but yet the A 
pou ping | the lewdoe hate a temporal offence, 
hy of der to prevent the charges thereby, brought upon pa⸗ 
CF 18 proceeding againſt ſuch offence. in the ſpiritual court 
is as it is a ſpiritual offence ; and therefore theſe two puniſhment; 
being liverſ intuitu, have bern ſuffered to go on hand in hand. 
This diſtinction that has been made, went in the 
Spiritual court is pro ſalute animæ, and that in the temporal courts is 
upon the dy. and purſe, and that therefore they are 4% WES 1 
ib u diftinction but in words, for the end of punil S, W 
ever, is only for the refortnation of the 0 Fes, Ane fo A Fon 

ans eg e m0 | | 
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The" pre Lite" may Mei be e from f 8 
Above cited in another reſpe @ for i a by the rubric „ tbat 
the banns muſt be publiſhes 4 tl the chte ich, rybrick | 
firmed by, and made part of t be tatutes, 0 ow formity, * 0 
1 Eliz. c. 2. f. 16. has theſe v rds, after 17 8 cee 
miniſters ſhall uſe the book of FOmniney n, ſuch. 4. 
form as is mentioned in the Gid book, 10 hebe 
officers, having eccleſiaſtical il jurif@8ion, Th E powe 10 
by cenſures of the church all perſons offending again 1 at, act. 
The Nat. 13 3. 14 "CI. © 0. Fs 24. has theſe words, That, all the 
ſtatutes'of uni ormity ſhall be i in full force to all intents and. purpoſes 
whatſoever, for the eſtabliſhing and confirming the book, of, com- 
mon prayer, and ſhall be applied, and put in uſe for puniſhing all 
offences contrary to the ſaid laws, with relation to the book. e 
ſaid; from whence it follows, uf, That the laity are bound by the 
robfiek! from clandeſtine marriages. 24%, That by. the Het. 1 Elia. 
= Eccleſi aſtical court has juriſdiction to puniſh offences againſt that 
Jay, That by the fat. 13 & 14 C. 2. That power is to be ap- 
plc puniſhing offences againſt the rubrick. | 


+ ox“ 


And hereupon a new queſtion ariſes, W hether, NOR th at the 
penal inflicted by this ſtatute will take away the ancient juriſd) jction 


of the Eccleſiaſtical court eſtabliſhed by allowance, it will take 


away a juriſdiction expreſly given them by act of parliament ? Now 
as to that, ſubfequent acts of parliament in the affirmative only, 
though giving new penalties, are never taken to be a repeal of former 
acts, unleſs there be negative words, or a plain contrariety between 
the two acts, ſo as that there is a plain indication in the latter of an 
intention to repeal the former; but in this ſtatute of 7 & 8 1 3. 
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And as we ehitnk 5 it out duty not tö weaken my, Aff method, 
hereby clandeſtine marriages way be prevented; we 
fulration mut ge as to that.“ But as to the not wartyig NR 
the hoyrs'6f/'8 and 12 it the” worn ning, the prohibition mut e 
becauſe there is no cahDn e that but the cahons te. 
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1 N. Wis in Wi nabeſter Gao 
ha\ en hanged, had it not been 
the grainary of we: A. and ſtealing his bacon. After verdict for 
plaintiff, Serjeant Eyre, moved i bi arreſt of judgment; and a rule 
was made, That all things ſhqulc d- ſtay; his objections were, ½, 
That theſe words were not ze e, and are nothing more than 
an 8 of a tri , touching © breaking open the grainary ; and 
le 15 0 7 are 5 actionab "Ip "he Cited Gardner's caſe, the 4 Co. 
d Cry. Eli 72. Hobart © 77. Cote and Gilbert, Hutton 2. 
OS 24. Steward ab 5 inf Pg, Cro. Eliz. 279. Bailey. and Cher- 
15. 834. Lovet and Hawthorn. 2dly, He obſeded, That 
th Maler fn words actionable, there ſhould have been an aver- 
my b that laintiff never was in "gal and tried for his life ; and for 
Ie b el the caſe of Bland and Edmunds in Hob. 219. and 


, 13. 1 Roll. Abr. 5. 64. wy 6. 1 Lev. 82, Couſins and 
1 2 þ 


Frome Tt 16 


239d, tried for bis life, and would 


Be eint Chapple for pier: As the the 1ſt objection cited 
Co. 4. 154. Shewell and Hammond, Ib. 247. Haynes and Sport- 
more, 2 Roll. Rep. 14 1. Searle and Maundb, Palmer 68. Brown 
and Audley, Cro. Elia. 5og. Redferne and Tadd, 16. 786. Royal and 


PerBham, Ib. 964. Milli note and Wooton, . and the uſe of 
Burton and Haywood, Hil. 7 G. 1. where theſe words were held 8 Mod. 24 


actionable, He is the man that has killed my huſband; and the court 
in that caſe ſaid, that formerly actions for words were diſcouraged, but 
now they are encouraged, and are. to be underſtood by the court in 
the common acceptation of them. As to the 2d objection he cited 
1 Vent. 117. Philips and King flon, 1 Sid. 227. Bull and Mayo, and 


1' Lev, 2 74• Pewell and Jones, which was ſoon after the caſe of 


Crawford and Middleton Cited for defendant. 


Lord Hardwicke : As to the 17 queſtion, This. i is one of thoſe 
caſes that are frequent, in which the difference betwixt the old rules 
2 and 


there ate no negative” words, a N. ig GekTEc do Ye for Tape 


we think a 2 


ſcandal, and 


Kerle pon the « caſe 40 ring th theſe 8 Robert Car- Aion of 


what words 


or Leggat, for breaking open are ſo. 
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* ee 
cording to all the rules laid down of late years, theſe words are ac- 
tionable, for they import a ſcandal; the very charging a man of 


having been in dic is a reproach; 4nd it muſt be à very ſtrong in- 
tendment, to have them mean only, that he was acquitted 7 Leg ? 


at ; Cardan's caſe is a very, ſtrong, caſe for defendant; Rar A 
2 1 Fes e in queſtion” 80 0 would be held Be 
— there! 1s a v ry ſtrong caſe on che aer fide, and not 4 
ant ee caſe beither, is. 1195 1s Paley and Stanton, Co. Cha. 268. 9 we 

words, \ were, 55 was arraigned for ſtealing 12 bogs, and if he big 

not made good friends, it had gone hard with' him; which word: 
are very like the, preſent words, and were held 'afionable; ' Tndeed 
in that caſe there was an averment that he never Was arrdighed, and 
the court ſaid the ſpeaking was the more malicious, as jt oppeared 0 
the averment to be falſe; and ſeveral caſes” are here”cited to 
that reſolution. 80 that according to that caſe, an action en 
tainable for the words now in queſtion, for they are as Rrotip a5 
thoſe in that caſe. 


* — 


* - | Ad ” > 
GO KOUE 25. 2 $a SIE 57 


Averments of 2d), Is there any Beckett 1 averment in bn caſe, and 1 
ws fallicy of take it there are many caſes Where averments were anciently thought 
e charge 

not necetlary. neceſſary, but are not ſo of late times; and 1 take it, that the words 
being here laid to be ſpoken fa, Ifo & malitiofe, are an averment that 
the words are falſe; oe if they were ſpoken falfly, the words could 
not be true; and if they were” true, it lies upon the defendant to 
ſhew that in mitigation of damages; for I believe there are caſes | 
that it may be given in evidence for that purpoſe ; but however that 
is not the caſe here; if therefore the modern authorities are, that an 
averment is not neceſſary, then the caſe of Halley and Stanton is in 
point, for there without an averment the words were held actiona- 

ble; ſo that I think the declaration | is good. 


Lee: This reſoJution can be no hurt to the defendant, for if theſe 
words had been only a narrative of what paſſed at the trial, he might 
have pleaded it ſo and juſtified, though at the trial it could only have 
been given in evidence in mitigation of damages; the true giſt of the 


action with reſpect to the defendant being, whether he ſpoke the 
words . fly and waliciouſly. 


"Ti Cur” accord. The rule aiſcharged, 


"gw Hill 
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* e . 1 ON of aul againſt three evict, two'of them came 


400 10 ft, 385 the ſaid J. F. and H. (one of the other two deb 
nts) is not ilty of the aſſault, upon which iſſue was Joined ; and 
Wo jury fou "found, that the ſaid J. F. is guilty of the aſſault in manner 


and form, as plaintiff has declared ; and aſſeſs damages. 


0 * 182 boy & 
eie nit was moved i in arreſt of judgment, f for that this was an 
immaterial ifloe ; and upon ſuch an ive. the, Jury 6 cannot aſſeſs da- 


mages. Salk, 173. 1937.) {OI 1 — $&] ti 1 | 


Lord Herdwicke : This is not an immaterial, but an informal 
iſſue, and as this verdict bas found, it is well enough ; ; It is good 
cither by dürre the words which ſhould not have been in the plea, 

or, by, pot reject 0g 5 1, for according, to the rules for rejecting words, 
theſe may be rejected as being repugnant to the other part of the re- 
cord which went before, and to the verdict which follows them; 
and, therefore, as not applicable to the perſon that pleads, nor to the 
verb which. is in the ſingular number: but without rejecting them, 
the verdict here being found for plaintiff it will be well. If this be 
only bad Engliſb. it will be helped as bad Latin would have been. 
Where. deveral « defendants AN 7 Not guilty, they ſay in general, 
non on ſunt culpabiles; and they do not ſay, that they nor each of them 
are not nor 1s ovilty ; ; and yet that general exprefſion refers to each 
of them ſeverally, and is therefore of the ſame import as ſuch a par- 


ticular plea would be; and. if this plea, had been ſo ſeveral and parti- 


cular, that would be; a good plea for defendant, becauſe it is a de- 
nial for himſelf, though the reſt of the plea as to the other had 
been ſur pluſage ; this Ile muſt therefore be taken in the ſame man- 
ner. But however, as I ſaid, the verdict being found for the plain- 
tif makes it a good iſſue, though it might have been an immaterial 
iſſue if found for defendant. Like as where a defendant pleads pay- 
ment before the day, if the verdict is for the defendant, the iſſue 
will be good; but if the verdict be for plaintiff, the iſſue is then im- 
material, becauſe there then appears no breach; whereas, if found 
far defendant, it is a diſcharge, and therefore good ; ; and ſo was 
Nicholls caſe, 5 Co. 43. and here, if the verdict had been, that all 
the deſendants were Not guilty, then the iſſue would have been im- 


material; but as it is it is well enough. 


4 8 Lee: 


Ser Difference be- 
d confeſſed the action, and the other pleads in this man- tween an im- 


 faid defendant J. F. comes. and defends. the force, c. — 


informal iſſue. 
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cine 2 y was a deed, and therefore not. grounds to yon 


Indenture al- 

ways under- 

ſtood to be a 
deed. 


Leer An immazerial! ifſue;is,..prhen. an iſſue is joined upon a fact 
which: does not tend to, the determination of the diſpute 9 the 


parties: hut though there migh Which , Kt! ad on 
er for that feaſon, yet if ig taken.upon it, che ver 1 
ie fact for one of the parties; {9 as, fe ſetile the Ae 
* Sin eh aan i, that > plaintiff has polo iy 


he pally 
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CTION of debt for freig ht oO chart e 
1 pleads Fang in and pid demurs. 
given * bad on both ſes, exceptions take 
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Firſ e That the aff ment of. the — 'beir TTY N 


for that defendant has not paid tc Phintiff for che fret Kays 67, With 
average according to the charter- party; which une of What 
the averge amounts to, makes the 5 nmeft 4. * ons 5 3 ** 


Second exception: That the declaration does not alledge t 
the defendant had ſufficient notice of the goods being All in 
is laid, that the ſhip ſailed, &c. and 4 to D Meat 
the defendant had notice ; that the ſhip ſtayed fourteen days, and 
unloaded and delivered. the Soods to the defendant, and then ended 


her voyage. 


Third excepti ption: : That it i8 not here tffctntl ſhewn, "that yi 


an 31 


action of de t upon ſpecialty, as ks is. - n Lebe ee nn Not 
Lord Ev: : As to the firſt eh ion, Dy js true, ir the aſ- 
ſignment of the breach had been, that = efendant did not pay 
the freight with the average, it wöuld have been bad; FO it's. as 
true, that if the breach had been aſſigned in non-payment of the 
200 l. only it would have been good; and therefore the averment 
that he has not paid. one penny thereof. nor che average, is good. 
As to the ſecond exception, there is no occatigh td aver notice tg the 
defendant, becauſe the goods are alledged to have been delivered to 
himſelf, 
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As to third exception: It is not neceſſary to ſay always, ther the 
writing was ſealed and delivered, nor even to ſay it was a deed; the 
I ſaying 
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8 the 99 are, chat tir Was an ingentüre made, Which ! 1 
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Reben, 4 ſo that the ſhip might have a loading according fo t the 
form of the charter- — ; why, does" not that admit the charter- 


party? beſides, whom a party pleads over, he waives any defect in 
—＋ this goes a good way likewiſe to anſwering the objection to 


the aſſignment of the. breach, for it approaches to an admiſſion of 
non-payment ; but I think the * well enough, becauſe of 


the, yards, Nor any. penny there f. 
"Lee > The.reaon of * 46 in actions * ſumpfit 10 5 on 


covenants is this, that where the party has agreed in terms, the 
plaintiff need only ſhew a breach of what be under his hand has 


word t A and it is a, general rule, both in actioos of co- 
"rt © 7 75 GO! that It is ſufficient to ſhew a breach 
. of 


covenant, ... 1 us caſe, the word covenant in 
e 1. ration —_ it to import a a lecd, for a man cannot covenant 


without deed, 
45 2 31 Fo 5 23D 23001 
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1902 nad Todderell verſus Cowell. 


A. afligns the breach in non-payment ; defendant pleads, that he- 
ore any rent became due, the defendant, with the affent of the 
leflor, aſſigned the premiſſes to A. who, with the affent of the leſ- 
5 entered and paid the rent to leflor. 'To which plaintiff demyrs. 


rd. Hardwicke« js is 4 bad plea, for it is expreſſiy contrary 
to 125 caſe of Batchelor and Gage, Cro. Cha. 188, „ 


alot for defendain, then took exception to the Wen d. Ke it 
jo the indentute was made in eee and the lands ye 
1916 leſes, and yet the bill begins. London, to s 
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= For that here is no averment that the leſſor has er 


the. ent on his part. 
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Lord Hardwicke : I think this is well a; as to thi . mention 
of the county in the margent; that is not of importance if not te- 
ferred to in the declaration, for the Word , I verily believe, was 
not originally meant to the county, but only a denotation of le 
ſection or paragraph in the record; but now asg it ſtands in this rs 
cotd, the declaration refers to the county in the margent, and thete- 
fore the word London muſt be left out, as being repugnant to the 
reſt of the declaration, where there is a ſufficient venue beſides, As 
to the leffor's performanice of his creme, that lies on the ms 
dant to bew. a ee POS in oft 
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Whether the 


Ml W RIT of error upon a judgment in the cas z Prat 
- = Y Rc which was directed as uſual to Sir R. Eyre Chief Juſtice, and 
Ph pro- is returned as, uſual likewiſe, vix. The anſwer of Sir R. Eyre Chief 

ey Ach Juſtice within named ; but the return not figned with This Chief 
2885 1861 Jaſtice's hand, as the practice is always to do; and objected, that 
Yelv. 34. this is not a return, and therefore the proceedings are now irregular 
192. ly before the court. Upon this objection, the court took A 1 to 


conſider, and then the ſenſe of the court was given by 


Lord Hardwicke: If this be conſidered as an objection taken upon 
the record, we have formerly determined, that there is no ground 
for ſuch an exception, for that there is no law requires ſuch a ſign- 
ing. There was no need for any name to appear in a return till the 
ſtat. of Terk, 12 E. 2. c. 5. but that ſtatute does not require, that the 
ſheriff ſhould ſign it, but only that his name ſhould be put with the 
return, ſo that the court may know of whom they took ſuch return 
if need be; and therefore, as the cauſe now ſtands in the paper, this 
judgment muſt be affirmed. But to put an end to objections of this 
ſort, we are of opinion that it is no objection in this court; 
though we are informed, that the court of Common Pleas require it 
ſhould be done, but that it is only a matter of irregularity in that 
court, with which we have no more to do than we ſhould have with 
any icregularity | in obtaining a judgment there, when returned here 
to us upon record by writ of error ; and as we can take no notice 
of that, ſo here the fact of the return is a matter intirely under the 
confideration of the court below ; but as this matter ſtands now be- 
fore us, it is a return in the name 'of the Chief Juſtice, and the record 
is properly before us. 


Judgment affirmed, 
* Street 
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UBDGMENT in debt in the Common Pleas by uon fam tnfor- Stra. 1055+ 
„ matus of Michaelmas term $19. Anne, againſt one Langton, , Tran. 
3 4 C. 2 ci. fa. againſt, the two executors, of ſaid Lang- 
n, to ;revive the ſaid! judgment. One of the executors pleaded 
ud ungques execi n, and Street the other executor pleads that his 
teſtator in his life-time paid the debt and damages. Iſſue taken upon 
both thoſe pleas, and a ve. fa. awarded for a jury to try both the 
iſſues; and after ſeveral continuances there was a verdict, finding that 
teſtator did not pay the debt and damages, and an award of execu- 
tion, but no finding as to the other iſſue. Upon this a writ of error 
is brought in this court, and errors afſigned fam in redditione judicii; 
as in the awatd of the execution upon the ci. fa. Defendant in 
error pleads, That plaintiff ought not to have his writ of error, be- 
cauſe not proſecuted within 20 years after entring the judgment 
according to the „at. 10 & 11 Mes: c. 24. and prays judgment if Writ of error 
plaintiff mall maintain his writ of error; and as to the award of gone: * 


JJ 4 Ws | x Mp (68 £ brought aftar 
execution he pleads in nullo ęſt erratum, and then prays, that as 20 years : 


* 
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wy the dane Judgment as the award of execution may be affirmed, bow this 
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To which. plea there 1s a demurrer, and joinder in demurrer. be Hens ok 
A . | taken advan- 
© Serjeant Parker for plaintiff in error: If we are in time, as they * a. 
have not called on us to verify our errors, the want of original, &c, 


L " & # 


227. 4. and 3 Salk. 172. Cattle and Andrews. 


_ Serjeant Draper for defendant : It appears upon this record ſuffi- 
ciently to the court by the teſte of the writ of error, and the record 
of the original judgment, that there were above twenty years gone 


before the writ of error brought, 


If there be a proper prayer in any part of the plea, the court will 
reject the improper concluſion as ſurpluſage; ſo in the cafe of Downes 
and Emlyn, Trin. 13 G. 1. and 1 G. 2. Defendant pleaded a releaſe 
of errors, and concluded ande petit juaic* et quod in omnibus affirme- 
tur, and the ſame objection was made as is now made, and the 

Fog N court 


———— 


. y . — | x 2 .þ 
MaiohaelmasrTerm- 10 Geo) 2. 
: AIG 5 le 


court held the prayer of affirmance to he wrong; but as there waz 
there a prayer of judgment theycheid the reſt to be ſut pluſage, 
and that they were! bound to give the proper judgment upon the 
petit judicium; and they went upon tbe authority of : Alford and 
Turner, Cumberbach 2 59. and Graſs and Tin, 1 Salk. 3. the wht 
of original, Cc. is error in law, and error in law cannot be con- 
felledsv © 5 en lng Poyrng ad blooff 1v7 ; bamnffts; 5d 


fl} 5. 2555950) 
rig 19510, |, 2i:57121q91 21 2 4% boch fie od goil 
As to the verdict upon one iſſue only, it te ſembles tlie caſe of 
Croke and Ellis. Devaſtavit as to one extcutor ooly returned, and 
held to be aided by the verdict. 
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Parker in reply, faid, There may be a confeſſion of any errot in 
law which is extraneous to the record. To which Lord Harduw:cke 
agreed, 35315 | 1 1 e110 | 7 00:4 15779 to W. 
a | N. oA £ bns INRA. LOR ron) 

Lord Hardwicke : This is in nature of a-writ of error upon two 
judgments, and therefore one of theſe judgments may be revetſed, 
and the other afficmed; or the wit of error may be barred as to 
one of the judgments, and the other may be teverſed 1 fur this 
proceeding not being an action, but a commiſſion to examine errors, 
it is to be applied to each judgment, according to the nature of each 
caſe. 159 347 K 11507 ,2ofti thin 561 


> 
© 


| 35019 10 goneo 980. 
As to the iſt judgment, errors are aſſigned, and the ſtatute of 
Limitations pleaded, and it is no anſwer to ſay, that it appears upon 
the face of the record, That the judgment is above 20 years ſtand- 
Ing, for it muſt: be pleaded as well as other ſtatutes of limitations, 
becauſe there is a.:ſaving of rights of the perſons mentioned in-the 
at; as infancy, Sc. which may be replied to take off the effect of 
the plea ; and therefore the court cannot take notice of it merely as 
it appears upon the reoord itſelf, But here it is pleaded, and the 
queſtion is then, Whether. rightly pleaded, the plea contluding with 
a prayer that judgment be affirmed. I think it ought to be pleaded 
in the ſame manner as a releaſe of errors, and pray that the plain- 
tiff may be barred of his writ of error, for the ſtatute does not 
intend to direct the court to affirm an erroneous judgment, but only 
that after 20 years a judgment ſhall not be reverſed for error, which 
ſhould' be conſtrued according to the common law, that the plain- 
tiff after that time be barred of this writ of error. If that be the 
proper concluſion, then is this plea taken altogether ſufficient, and 
J think it is well enough; for though it is true that cancluſo facit 
ęlacitum; and therefore if the plea begins in abatement and * 

cludes 
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cludes in bar, it is a diſcontinuancagcyet as in the caſe of Cro/o and 
Bilſon if there be once a proper prayer of judgmem, the reſt will. be 
rejected! as ſurpluſage; now here the plea is, That plaintiff ought 
not td have his writ of error becanſe; Cc. and then prays judgment 
i be ſnall have his writ, and then it goes on that there is no error 
in. the2dward7of the executionp tand then prays the judgment may 
be affirmed ; whereas it ſhould have prayed only, that the award of 
execution be affirmed, which is repugnant to the other prayer ; 
therefore think we ſhould give judgment, that plaintiff be barred 
of his writ of error as to the iſt part. Ne | 


Then as to the other, here are two executors, one pleads ne ungques 
exertory/and the other pleads payment by teſtator, upon botli 
which iſſue is taken, and a venire to try both, but a verdict given as 
to the firſt iſſue 751 I think the verdict is imperfect, and would be 
ai Yoofarh and if it had come before the court in arreſt of judgment, 
they moſt have awarded a vel fa. Ne , but being before us by 
writ of error upon the judgment, it muſt be reverſed ; ſo Nev. 106. 
Drury and Dennis, and 2 Roll. Abr. 722. pl. 13. as to the caſe of 
the deva/tavit; that does not come up to this at all; for there was a 
verdict upon iſſue ſubſequent, but here the defect is in the verdict 
itſelf, and it has been often determined, that a bad verdict will not 
help itſelf but there is another anſwer, that a devaſtavit is to affect 
the exedutors per ſonally; and therefore they may be ſeverally pro- 
ceeded againſt, but here it remains undetermined for want of trying 
the firſt iſſue, Whether one of the perſons was executor or not, upon 
the confeſſion of the other; as his plea is found againſt him, judgment 
muſt be againſt both. As to the ve. fa. I can find no caſe where 
iechas been awarded upon a writ of error; and it would be a little 
inconſiſtent, for that would be for us to continue and transfer the 
prooeedings into this court. Therefore I think, as to the award of 
execution, judgment ought to be reverſed, and that we cannot 
award a venire de novo. | 


Page: If we were to iſſue a ve. fa. all the proceedings there- 
upon muſt be in this court, and ſo there might happen to be a ver- 
dict recorded here, contrary to one in the Common Pleas in the 


ſame cauſe. 


Lee As heretis a right prayer of judgment in this plea, for he 
has fir ſt prayed that the plaintiff in error be barred, though he goes 
on afterwards to pray that judgment may be affirmed; but that is 
repugnant and cannot be if the writ of error is barred, for thereby 
the proceeding is out of court, and therefore it muſt be rejected. 
J take it that where there are ſeveral iſſues joined, the jury arc 
bound to give a verdict upon all the iſſues or elle it is error, and 0 
bn 1 Roll. 
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Privilege. * was moved, s the ſheriff ſhould return "ou writ TP gy 
"= —_ and without ſhewing cauſe to that rule, the ſheriff mobed that 1 
230. might be diſcharged' upon an” affidavit that he did take the defen- 
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dant in executioh,! but has ſihce diſcharged him upon recefving 
letter from Lord Say and S, teftifying that the defendant” 
Lordſhip's menial ſervant, and therefore privileged by him.” 
Strange for plaintiff : This ought not be allowed upon wotion, 
but the ſheriff ought to make'a feturn upon record, that we may be 
able to litigate either the matter of fact or law, upon record. But 
however as to the excuſe that is made, he infiſts that the defendant 
is not intitled to privilege. And for that purpoſe he produced an 
order of the houſe of Lords of 24th March 1696. which ſays, That 
no common attorney or Sollicitor, though employed by any Peer or 
Lord of that houſe ſhall be allowed privilege of parliament, which 
was read ; That the preſent defendant is an attorney of this court, 
admitted 24th December 1730. and now ſtanding on record 4s ap- 
peared by the Maſter's certificate; then he read another order in the 
houſe of Lords of the 28th May 1624. amended by order 22d Pune 
1715, declaring how far the privilege of the nobility doth extend 
concerning the freedom of their ſervants and followers from arreſts ; 
and the order declares it to extend to all their menial ſervants and 
thoſe of their family, as alſo thoſe neceſſarily and Pepe cnoployed 
about their eſtates as well as their perſons. 

On the other fide it was ſaid, That this matter cannot be returned, 
for which was cited 1 Sid. 243. The King verſus Percivall, where a 
return to a 44 itringas fur”, that the citizens of Canterbury were ex- 
empt from ſerving; juries, was held to be not returnable, and there- 
fore this may be determined on motion. 

Lord Har dicks In this caſe here is an execution regularly iſſued 
upon a judgment, and upon the face of the writ no privilege ap- 

I | peared. 
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peared, If the ca. ſa. had iſſued againſt a Peer, it would appear 
from the writ he was privileged in his perſon, therefore now the 
evidence of the privilege ariſes dehors the writ, and the party has 
a right to fome return or other the ſheriff muſt make what return 
he thinks proper, and then it will be conſidered if it is a good re- 
turn! Hut ſuppoſing we were to enter into the merits, it does not 
appear even from the repreſentation now made what kind of ſervant 
the defendant is. And there is a ſtanding order of the houſe, that 
no written protection ſhall be good: but it does appear that he is an 
attorney, and I ſhould think the order in the reaſon of it extends not 
to attornies any ways employed, becauſe they are publick officers, 
liable to the controul of the court for miſbehaviour, and privilege 
might binder the court from compelling them to behave well or to 
do juſtice to their clients; beſides there is here no affidavit that he 
is imployed even as a menial ſervant, for it is only ſaid in the affi- 
davit, that he finds upon enquiry he is a ſteward ; now for that alone 
without being a menial ſervant there will be no colour to allow him 


privilege. 


Per Cur”, Rule diſcharged, and the ſheriff put to make return. 


Harris ver/zs Shaw. 
At the ſittings in London after term. 


ROVER for 4000 yards of Perſian fiik. Upon Not guilty 
BF. pleaded; the cafe upon plaintiff's evidence was, That plain- 
tiff had loſt out of his ſhop a very great quantity of Perſian; and 
that Veſt his journeyman had defrauded him of it, he having been 
ſeen to take Perſian. That Weſt carried this Per/ian (which when 
it came into the ſhop had the weaver's mark, but when he carried 
it ſome had the mark cut off) to one Curtis a broker to fell for him 
to whom he could. That Curtis had often fold goods for him as 
well -before he was journeyman to plaintiff as afterwards, and as 
well Perſians as other filks. That Curtis ſold the quantity in the 
declaration, ſome with marks and ſome without, to the defendant 


Trover for 
goods ſtolen 


and afterwards 


ſold. 


in the day time in his ſhop, which is not in London, but behind St. 


Clement's church in the Strand, at a market price for ready money, 
That the defendant knew not. whoſe the goods were, and that it is 


cuſtomary for mercers as the defendant is, to buy goods of brokers 
in that manner. | 
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Wherever a © NHeiespon tire queſtions Aroſeg . 1, Whether takin ing this a8 3 
rap Sor agen buying in defendant feloniouſly of goods ſtolen N them to be 
ſtolen, he muſt ſo, and then whether this action can be maintained without proſe. 
we be- cuting the defendant. And as to that this diſtinction was made by 
"being an ac-. Plaintiff's counſel, That if goods be ſtolen, and not waived in flight, 
tion to reco- nor ſeiſed by ſome of the King's officers as ſuſpected to be ſtolen, 

ver them. there the party robbed may take his goods again, or bring an action 
| for them, though he doth not proſecute. But if the goods be 
waived by the felon in his flight, or in caſe they be not walved -yet 
if they be ſeiſed by any of the King's officers as ſuſpected to be 
ſtolen, there the party ſhall not have reſtitution unleſs the thicf be 


convicted at his proſecution ; for which they cited Kelynge, Je. 48. 
ſay, if the part 
er he does know 1 


But however, that was not inſiſted on, becauſe there was no evi- 
dence of any thing but a fair tranſaction 10 the defendant, and plain- 
tiff did not pretend to charge him or ſuſpect him of any thing cri- 
minal; therefore plaintiff's counſel inſiſted 2%, That the property 
of theſe goods could not be transferred Gon ni to defendant 
without a fair ſale in market overt; and the Phe where theſe were 
ſold is not ſo, for: though every man's ſhop: in 0 n ig by the 
cuſtom a market overt for what he deals i in, yet So 2 20P is not, in 
London. * 


Lord Hardwicke: I take the law to be a 


does not know 8 f Jony co it 
Brees oor compel 81 


he muſt proſecute, 


10 AH 0 
What ſale Lord Hardwicke : : There is in this caſe no ſort of reaſon to. 6 
N pect that defendant dealt unfairly; the only queſtion is, Whether 
Boods. the property of theſe goods be altered, for if the property of them 
appears to have been once in the plaintiff and not deveſted, plaintiff 
muſt recover; it is true the goods were not ſold in London, where 
every ſhop is a market. overt by the cuſtom, and a ſale there by the 
cuſtom will alter the property; and though that cuſtom does not 
extend out of London, yet even out of London great allowances 
ſhould be made analogous to the cuſtom there, in caſes where the 
1544 1011.) tranſaction has been fair; and therefore when in ſuch a caſe a de- 
fſlendapt is to be put to pay over again, the Plaintiff ſhoul 
quired to prove his caſe in the ſtricteſt manner; now here th 
tiff eg evidence is, thet;it; is very probable plaintiff, has been 
by Hef, but then the queſtion is, Whether the very identical goods 
von in queſtion, are the very goods taken from him; and, that is 
very far from being eleat, and therefore it cannot be ald. ar 1 

property of Ihe 00d bought by defendant is in the plaintiff. 

8 * 8 that the defendant ac known theſe goods * 
„ from 


Mein 
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— as ——·˙ 2 


— Michaelmas [term el Gee. _ TEES” 


Fs. 38 
from Weſt, and whoſe } journeyman he was, leis evidence might have 

ſerredii but here the very cee and mans or a = 
defendant's fide was moo; to yr le 4; Nb. 81 writ 900 15 4338 
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Mikes 1 ary R. 0 5 Lord Chief Juſtice. i 
Sit PdA ers Pad B; Knt.. >; 1 
5 nfo UND PrOBYN, Ent. > Juſtices, 
1 121 QO! 
ILLIAM LEE, Eſq; 
Joux WIIIES, Eſq; Attorney General. 
a J Fer GE, Eſq; Solicitor General. 
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6 ER J E AN T Parker for plaintiff inerror, . to ſet aſide Error where #48 
'a ſer. fa. quare executio non teſted the laſt day of laſt term, _ dila- 14 
and returnable the firſt day of this term, becauſe there is no Padice. 1 
. tranſcript of the record below yet returned, and therefore 
"Here: can be no ground for the ſuggeſtion of the writ, which is that 
Jadgment was given below ficut per inſpection record quod coram 
noch ven fecimus conſtat de recordo, and he cites à caſe of Bden and , g. Raym: 
1 , Hh 12 G. 1. where ſuch a ſei. fe, was fer alide for thy ſame 1417. 
4; asg. a Stra. 694. 
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. e 5 — 2 practice i is; chat if the HEB in error 
is dilatory, the defendant ouſt give a rule to tranſoribe, and them if 
he will not, the defendant may non Prof” the writ of error. 


Court inclined the Sci. fa. is not maintainable, but * no rule 
to ſhew cauſe, becauſe the defendant in error, rather than be de. 
layed, conſented it ſhould be ſet aſide. | 


3 a - ++ - 4363 P ” + . 


Combes verſus Cole. 


3 EPLEVIN in the county court, and removed hither i re- 
goods reple- got and a verdict * the avowant, yang a enquiry as to the 
vined, and value, purſua t to t. 1 N 22's 

bow the 4 P K p HY HE E37 $9 a 

avowant 1s to 

behave. Serjeant Agar in behalf of the. avowant, moved that the late 


Damages by by ſheriff of Middleſex; might deliver up the replevin bond (which is 
A. uſually entred into by plaintiff in replevih to the ſheriff) to the avowant 
tient manner jn order for him to fac the parties in that bond, the plaintiff him- 


of recoverin 
. being tun ae. 


Serjeant Draper * the. wy. have cauſe, For- that this is only 
a private ſecurity taken by the ſheriff, and in fact is loſt , and the 
avowant has another remedy ; for theſe ſureties to the ſheriff are 
taken to enable him to comply with the ftatute of Weſtminſter 2. c. 2. 
which directs, that before the: ſheriff delivers the goods replevied, 
he ſhall not only take pledges to proſecute, but likewiſe for return 
of the goods, if a return ſhould be awarded; and the remedy for the 
avowant upon that ſtatute has been; that if upon the retorno bubendo 
the ſheriff return averia elongata, the plaintiff may have a writ to 
Have retorn of the beaſts of the pledges, and if upon that writ the 
ſheriff return nibil, the plaintiff may have a /cz. fa. againſt the ſhe- 
riff quod reddat ei tot averia, or tot catalla, 2 Inſt. 340. and that 
remedy by i. fa. was taken in the caſe of Gates and Bink/erd. 


Lord Hardwicke : The avowant muſt either purſue the remedy 
given by the ſtat. 17 C. 2. c. 7. which is to have judgment and ex- 
ecution for the particular ſum ſettled by the jury, or elſe he muſt 
take the ancient remedy: but now the avowant would have us to 
proceed in a manner not directed by the ſtatute, by obliging the 
ſheriff to deliver up the bond that he may bring an action in his 


name; but I do not remember one inſtance of that being done; but. 


if you proceed againſt the ſheriff, it muſt be in the way Draper 
mentioned; 


| Hilary Term 10 Geo. 2. 


1 


255 


—— 
men g Aud a that method Was taken likewiſe in the er 1 75 *.* 
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ORD 1 : Mandant to the 2 to — — TE: "Oy we 
plaintiff a freeman of that borough, ſuggeſting that time out of payment of a 


mind there has been a cuſtom. in that borough, That every . 


being the ſon of a freeman, and born after his father's being ſworn, eaſtom to 1 
hath a right upon payment of- a reaſonable fine to be admitted a — 


freeman. The return made to this writ is a traverſe of the cuſtom, 
and iſſue joined upon the cuſtom; and this iſſue was tried before 
me; and the evidence proved the right ſuggeſted, to the ſatisfac- 


tion of the jury; but as to the fine, the evidence was, That the 


ſum of '6s. 8 l. had been always paid for a fine, and objection was 
made the word reaſonable fine imported a variable one, and that 
therefore the cuſtom not proved as it was laid, and that point was 
ſaved for the opinion of the court, and a verdict taken for the plain- 
tiff ſubject to that opinion. 


T he queſtion | is. therefore, Whether this evidence. of a conſtant 
payment of 6s. 8 d. proves the cuſtom laid in the writ, and that de- 
pends on the queſtion, Whether the word reaſonable when applied 
to a fine, neceſſarily imports an uncertain ſum, or is not made uſe 
of in the ſame ſenſe as in common parlance ; and if it muſt be taken 
to have a determined ſenſe, then this cuſtom is not proved, 


Now no caſe was cited to ſhew the meaning of this word when 
applied to fines paid to corporations: but only from its uſe when 
applied to fines paid by copyholders ; and as to them, it was ſaid, 
the ſettled difference is between fines certain and fines reaſonable. 
Co. Lit. 59. 6. But we think that this objection adinits of two an- 
ſwers; 1}, Suppoſing the words uncertain and reaſonable when ap- 
plied to copyhold fines are ſynonymous, yet they do not agree with 


fines paid to corporations throughout; for in copyholds, the yearly 


value of the land may be a meaſure to the court to ſettle the fine ; 
but in the other caſe there is no rule to guide the court or the jury 
but the cuſtom of the place, therefore here the word fine is uſed in 


an improper ſenſe, and the thing meant is a reaſonable ſum of 


money. 
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3 it mult have the quality of being reaſonable . and Cute im be. 
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2dh, The proper diviſion of fines is not of fines certain 7 res. 
ſonable, but, of fines certain and arbitrary; nor: deęs Cole Ip diſtin. 


guiſh them, but his diſtinction is of . fines certâin and . uncertain ; 


and theſe words are properly oppoſed to one- another, which the 
words certain and reaſonable are not, but yet if the fine is uncertain, 


"his \copyhglder puts the diſtinction of « certain, al aQcertain, a 
does, not, mention the word reaſonable at all; ppon.the, es 
ee of Denny and Leman, Hab. 13 5. ſtogd, That the 
ittary, and it muſt come from the tenant a8, an excuſe, for, wo 
payment if it be unreaſonable. 80 1 Reb. 1 54. 1 84d. 58, 17, 
41; a en that it is not of the eſſence of fines; for then, ahe. Len 
> have averred them to be reaſonable ;. and; agreeable t0,this.is 
a run of the declaration in actions by debt brought hy the 


Is 0 his fine, for in them theretis no averment that the fine is 
one 


e; a, precedent of which there is in Lutw, 597. ang there 
_—— NO Authority mentioned to prove, t that a : reaſgnabl fins 


AN. uncertain. one, but that inſtance as 10 980 d;fines, to 
10 ſufficient anſwer has been given; but on the other; f e 


f n, that th t word reaſonable is 1 uſed where the, ſum 
2 10 0 d is S as in the caſe of Aid pur faire 2 Chevalier 
12 0 file Marler, they are limited to cexta in ſums by, the /at. 
raliona IS a 10. „80 likewi £.10. the writ de rationabili farts boner” 


1 31 2 Infl. 23 1. and yet the demand in the wit is pro 
the ſhare. is e a half. ar quarter, Cc. So likewiſe in dower 


unde nihil babe,, the Writ dema nds rationabilem dotem; and yet the 
dower is certaio, 38a third, c, To this it was anſwered, That 
though the writs, were thus general, yet the counts upon thoſe writs 


muſt. be particular, and. here the mandamus is of itſelf inſtead of a 
declaration; . and it is true, that in all theſe caſes, as appears by 


Raſtalt's entries, the counts are particular, but till it proves that 


the word reaſonable, is in law conſiſtent. with a ſum certain. 
Whether the mandamus has deſcribed the fine itſelf with proper cer- 


tainty, is not now the queſtion, but whether the allegation in the 


writ is proved by the evidence given. The addition of the word 
reaſonable is no more than the law would have implied, if the word 


fine had been only uſed, and if that had been the caſe, to he ſure 


the evidence of 65. 8 d. paid would maintain it. When A., makes 


ah unneceſſary averment, it may bind him to prove it at, the, trial; 


Vide infra, 
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d: did edtons The opinion of the court. bu: 
nisten ei n 25 1 þ ! DIE nien ebtove 
RP Hirdwfthe:” This is a proceeding upon the at. Vm, proceedings 
15 ert fled à NoZanter ; the proceedings herein wer on a Noctan- 


PFirſt An e to enquire who threw down the . 
Hedges i 
O 


8f J S. in the"tlight time, or at ſuch time as they thought it conn 239% 
I 'h be know, and then goes on, as an original 'writ” in Low. 141. 
rechts, That if J. S. Fecerit ſecurum, &c. he ſhould attach thg per- 
fons guifty'to anfwer as well to the King for the breach of the peace, 
as'to' be aid J. S. for the (aid treſpaſs, and hereupon tlie ſheriff 
tetuthed' an inquiſition which found that the faid hedges were 
thi6wn Jown in the night time by perſons unknown. The next 
bes was a frings, reciting the above writ and retutti, ang 
dinitfaridiig the ſheriff to diſtrain the next adjoiting villages to ſet 
ap again” the {aid hedges at their own coſts, aud 1/8 ek andibg 
hich te Ehquire "whit damages the ſaid J. S. had ſuſtained in this 
mattef, and to reſtore the lame to the ſaid J. F. The chexiff re- 
ws ah inquifition, boding that 7 S. had ſuſtained datnägés to 
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Yoo Þ'Butthar” the writ came fardb, ſo that he could not teſſort the 
damages to J. S. hereupon was awarded an ah, diſtringas"to' fer 
uͤpß the hedges and reſtore the damages as before. Then R. C. abd 
in the name of all the inhabitants of 'Gla/zznby come in 
ald ptay an imparlance, and then plead both to the repair of the 
Fences, and to the damages. As to the repair of the ſaid fences 
that R. C. was ſciſed of the place where, in fee; and that the fences 
were etected in his foil d nocumentum ſuum, and therefore be 
pulled them down. And as to the damages, they plead that the 
faid J. S. did not ſuſtain damages to above 105. and hereapot! iſſue 
was joined as well by the King's coroner, as by the proſecutor : 
and the jury found that the ſaid 7. S. ſuftained dope to 71. 10. 
beſides coſts. And upon this a motion was made that the court 
Would grant coſts de incremento. N n 
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But we are all of opinion, That we cannot give coſts upon this 
"proceeding, for we can find no ſuch judgment given upon this 
ſtatute ever fince it was made. The only cafe where it was ever 
aſked in this caſe, is in Carthew 239, 242. but the court then gave 
no opinion; in the books of entries there is no inſtance of ſuch 
a judgment. And in the entry of a proceeding of this ſort which is 3 
in 1 Lutw. 141. and 155. which appears to have been very well 
confidered by the ableſt hands, and where the writ of execution 
as corrected by the Lord Chief Juſtice 7/7 himſelf, there is no 


judgment 
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judgment for coſts; indeed in that als the traverſe was not taken 
upon the damages, but upon the writ only, but that will not v 


he ought as well to have had his coſts upon theſe traverſes, as if the 
traverſe had been upon the damages. ; | 


the caſe at all; for if the proſecutor had been intitled to coſts at all, 


But it was ſaid that the proſecutor in this caſe is intitled to his 
_ coſts by virtue of the ſtatute of Gloceſter c. 1. The words of which 
' ſtatute are, that the demandant ſhall recover againſt the tenant. the 
coſts of his writ purchaſed, together with his damages. Now the 
conſtruction upon that ſtatute is, that coſts ſhall be recovered. in ſuch 
caſes only, where there is a plaintiff or defendant, or a demandant oc 
tenant, but this caſe is intirely a traverſe of an inquifition, and was 
10 held 1 Sid. 2 12. and 1 Keble 741. 5 | 


It was likewiſe ſaid, that this proceeding is in nature of an action, 
and fimilar,to the action upon the ſtatute of Hue and Cry, and like. 
wiſe there is in this caſe an original writ. purchaſed ;: but here the 
original writ is not ſued out againſt the inhabitants of the Villa, but 
againſt the malefactors only, and if the ſheriff had returned the 
malefactors, there would be then a formed action againſt them, and 
the plaintiff would be intitled to his coſts. | But when there is a non 
invent” returned as to the malefactors, which is this, caſe, and the 
inhabitants are brought not as parties to the writ, but collaterally 
only upon the a, the inquiſition, that diſtinguiſhes this from 
an action upon the ſtatute of Hue and Cry, for there the inhabitants 
are properly defendants, being parties to t writ; it is ſaid 
indeed in 1 Roll. Rep. 365. to be laid down by Lord Coke, That the 
party might have an action againſt the inhabitants upon this ſtatute, 
as well as upon the ſtatute of Hue and Cry, but be that as it will, 
the remedy is not in fact taken by way of action; and no one has 
yet tried ſuch an action as Lord Coke there ſpeaks of; for the te- 
medy bitherto taken has been always in the manner of this proceed- 
ing, which has obtained the name of a Noctanter. | 


An argument was likewiſe drawn from the fat. 1 Geo. 1. flat. 2. 
7. 41. which enacts, That if any perſon maliciouſly cuts up trees, 
&r. the perſon damaged ſhall have ſatisfaction from the pariſh, and 
damages and coſts to be recovered againſt the pariſh in like manner 
as hedges are to be levied upon the ſtatute now in queſtion, and da- 
mages yielded ; from whence it was inferred that the opinion of the 
legiſlature then was, that coſts ought to be recovered upon this 
ſtatute ; but the words of the ſtatute ſhew the contrary, for though 
it directs damages and coſts to be recovered in the caſe there pro- 
vided againſt, yet when it refers to the recovery of We/tminſter, the 
word coſts is dropped; therefore if any thing can be inferred, 8 is 

2 that 


Eee 


that colts were not to be recovered by that ſtatute. It muſt be al- 
16ved. it is reaſonable the proſecutor ſhould: have coſts, but that 
will fot Warrant us to do ft without the direction of an act of parlia- 
ment,” and the rule ſettled and always adhered to is, that ſtatutes 
which give cyſts are to be taken ſtrictiy; and fo is 1 Salt. 20 ;. 


Cane nd, Bowler. 
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the occupier of the land, and the ſnggeftion here . 


he roll, is that this land belonged to the Abbot of Meſimint- modus is 


under whom the plaintiff holds it as tenant at will: he admits this 
matter 48-nat: pleaded below, but prays a probibition becauſe the 
plea cinnpt be trisch there, and becauſe a traverſe that ſuch a plea 
was refuſed would be 3 bad traverſe, as was held in the Biſhop of 
Wincheſter's case, 2 C, 45. 4. and therefore he would infer there is 
ng oceakion;to plead it below. Bot 


eee -3t 7:47 Ve-< 24 4 YT PET » 39 29 19” I 
ber gur, This is but the caſe of every made, for though the 
Spiritual court cannot try the modus, 115 it muſt be pleaded there 
before you can have a prohibition, and it is not faid in the Biſhop of 
Vincheſter's caſe, that it uſed nat to be pleaded, It is the courſe of 
the court, that it muſt be pleaded before you can have à prohi- 
bition. 5 | 


: 


Parſons verſus Coward. 


N an action of debt upon bond. Defendant pleads, that after A releaſe by 
making the bond, the plaintiff's teſtator by her laſt will and te- _ _ 
ſtament, ſcaled with her ſeal, did releaſe the ſaid bond. To which r 
pe plaintiff demurred, and in ſupport of the demurrer were cited Qe. Why. 
Myles 286. Style v. Tully, and 1 Sid. 421, Pidgeon v. Harriſon, 
which are in point, | | = 


1 * Cur', There is nothing in it, judgment myſt be for the plain- 
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Battery my A. CON of aſſult for ſeveral an and woundiags ; defen- 
3 „ K dant as to the wounding pleads Not guilty, and as to he bat- 


nus impoſuit. tery, he juſtifies, that the plaintiff entered his houfe without! his 
leave, and there diſturbed him, and becauſe he would not go out, 
defendant, molliter manus impoſuit on him, "Lars * avers is the 

aarme battery to this plea the plaintiff demun. vs) 2Ronis 
18111 bien! 0 His: io lila: 
"Benny for plaintiff excepts to the plea, that it js bad, becauſe i it 
| has not only wtified the ailault but the battery; Which: he cannot do, 
Ante 298. aß che would infer from the caſe. of Villiam and Janes, Trin. laſt. 


He excepts likewiſe to the plea as bad, 3 it does not e that 
the plaintiff refuſed to 80 out of his houſGGF.. Town" 
dich 1043 dw 2,200! 
Lord Hardwicke : It is laid, that becauſe eee 
x ereforè, &c, which. is. a good averment. As, to the cafe. of Wil. 
th A Jones, there the defendant juſtified; à battery by;7a. bare 
axre the queſtion was, Whether he ſhould not have. ſhewn 
cither,.a molliter, manus, or that he having arreſted; the 9 70 3 
6i/battery, in, his o 8 but it was not determined: 
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How far a IN F ORMAT 10N againſt the defendant quo warrants oe aQed 
payee _> . mayor of Tantagin in Cornwall: the defendant pleaded a cu- 
conſequential 12 That at the court leet for electing a mayor, the former mayor 
r in js to nominate one eliſor, and the town clerk another, or in the 
e Contra, may Caſe of the abſence or refuſal of the town clerk, the mayor is to 


e contra, ma 
be a Witneſs. nominate two eliſors, which eliſors are to return a jury of free- 


one P. H. was produced as a witneſs for the defendant, but objected 
to as an incompetent witneſs, and rejected as ſuch by Mr. Baron 
Tbompſon, who tried the cauſe at the aſſizes, he being one of the 
eliſors named by the former mayor to return the jury; and one 
J. H. was likewiſe rejected as an incompetent witneſs, he being 
one of the ſame jury, by which jury the defendant was named as 
mayor. And thereupon without examination of any witneſs for the 
deſendant, a verdict was given againſt him. 
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But the court was now moved for a new trial: 1 , As this was a 
miſdirection of the judge of aſſize; and 2dly, Becauſe the merits did 
not come in queſtion. 


* . 


And many Caſes were cited pro and con. and the court took a day 
to' cotifider, and then were unanimous of opinion that there o8ght 
1d be/atiew trial. fly” ori eee 


100 90 Tor Olio, 310 
= 
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Lord Hardibiole: It is proper to conſider the caſes of theſe two 
witneſſes ſeverally, fof'the objection is the ſtrongeſt againſt P. H. 
the eliſor; and with regard to him it conſiſts of two parts; 1//, That 
he is intereſted in the event of the cauſe, becauſe his authority aroſe 
under the cuſtom, which he was produced to prove. 2dly, That if 
there was no ſuch cuſtom, then the Mayor had no authority to no- 
minate him, and that therefore he was liable to an information ques 
warranto. The general queſtion which ariſes from theſe two ob- 
jections, is whether it appears he was intereſted in the event of this 
ſoit, ©? There have been variety of opinions as to what ſhall go to the 
competency, and what to the credit of a witneſs, and I think it is 
impoflible to reconcile” all the caſes ; moſt of them have happen- 
ed at Ntf privs, where points have not ſo much conſideration; as 
in cobrr, and in ſome of the boundaries ſet between what goes to 
competency, and what to credit, are extremely nice and I believe 
there hive been many, where when a judge has ſeen a witneſs in- 
clined to be partial, he has carried the incompetency further than he 
could be warranted ; and ſo was the cafe of the King and Whiting, 
1 Salk. 283. where in an information for a cheat in drawing in a 
perſon by flight to ſet her hand to a promiſſory note, Lord Holt re- 
pelled the teſtimony of the perſon ſuppoſed to be cheated, becauſe 
though the verdict in that information could not be given in evidence 
upon an action for the note, yet he ſaid we ſhall be ſure to hear of 
it to influence the jury, Cc. and yet if that were examined into, it 
would be found to be rather an objection to the credit than the com 
petency; nevertheleſs that has been followed ever ſince. The true 
Notion of this matter may be gathered from the queſtion which is 
aſked upon a voier dire, viz. Whether the witneſs is to get or loſe 
by the event of this ſuit, for if he can anſwer that fully he muſt be 
a witneſs: And therefore there is a diſtinction between what wills 
take away the competency of a witneſs, and what is matter of chal- 
lenge to a juror, becauſe a juror muſt ſtand abſolutely indifferent as 
he ſtands unſworn, but a witneſs need not be ſo; and the reaſon is, 
becauſe you may, make the objection to his credit, but if a juror be 
once ſworn, he ſtands equally a juror with the reſt : The queſtion 
is therefore, whether the matter here objected to this witneſs, goes 
to his competency or to his credit only, and I am of opinion it goes 
only to his credit; for the authority under which he claims was _ 
1 ong 
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os Jong ag ; it was not aß Mo bat merely; 10 e fr it is no 
; an an el/or nominated by a gpurt of I&urn. AJury. 
00 0 4 Cauſe HE: there is ſonie defect 15 WER; "Of Corbner 
And I know no inſtance where a man by wife a 17 ahthority, 


a which gives. him no intereſt, will be hinders 1 being a inet 


e \s fot a party in the cauſe; and fo a. ba ho\ exec 

writ, may be a Party un if he is og a party, 10 be 1 
intereſt... Then, as to the objection, that h Ves [ia r pike ber. 
mafion 9 aurranto, that ſeems a me to N ee 
the other; for I do not know that it has 055 FP FO that becaufe 
a' man ig liable to an information for a there bis teſtimony 


is to be tefuſed; if we ſhould lon, of PRA pal it Would go 


tog far,. for it” Z daily ex rience, th at perſons ons. who: have 48H 4 
offices'i in corporations, when that office, has. "afigtwrards been called 
in queſtion, have been allowed as witneſſes, to-prave, it  ir:dependy 
Upofr caſtom, what \ was uſually done; and et, they. arp liable to in- 
fortyarions quo warrgnto, if the cuſtom food not warrapt the office, 
. ang th 1 eh commonly the beſt witneſſes in Juch cafes ; Therefore, 
| 5 id al, that the Ne whoſe office in ayer pught nos 10 
4 17 5 becauſe e liable to ch an information, it would den great 
2 Ne ny corporations ;* nay it 107 uld go further, for at that 
L 4 An, 1 3 brought, f or an * eat a corporate 
BY d the, peri 29s tÞ ere al. Th could he no Witneſſes, there 
a cad be, ho witneſſes. at all. The caſe in 2 Roll. Abr, 685. 
Pls, which 3 908 b by Lord Hale in his Hf. Pla, Curon. 2 V. p. 
1 Arg this, and went oply to the credit of the wit- 
The ca e of Champion apd Atkinſon in 3 Keble go. upon the 
reaſon of it, is ſomething material i in the preſent caſe; for the queſ- 
tion Was, whether a fine, was due to the Lord during his minority 
apon the'tenant's admiſſion, and the Steward was allowed to be a 
witneſs for the infant Lord, tho' it was | objected to him, that he was 
intitled to a fee on admiſſion, Which he would loſe if not admitted; 
therefore, upon the authority of this caſe, and the reaſon: of the 
thing, I am of opinion that the objection in the preſent caſe goes 
only. to the credit of the witneſs, ' As to the objections as made to 
other witneſs who was one of 12 . N are ſtill 847 
tp the other caſe, | 


For my own part, whenever an objection of this fort is Made at 
N ; prius before me, I am always inclined to reſtrain it to the 
credit, rather than the competency of the witneſs, unleſs it is like 
to introduce great perjury, becauſe it tends to let in light to the 
cauſe, and there may be till an objection made to his Competency. 
Therefore I think there muſt be a new rial. 


Lee: 


** 


Hilary Term 10 Geo. 2. 361 

Lee: The diſtinction between jurors and witneſſes is eſtabliſhed 
by the 1 ff. 6. 5. and that what has the appearance of a conſe- 
quential benefit, ſhall not repel a witneſs's teſtimony ; the ſame doc- 
trine is in Hoale's P. C. 280. as to the objection, that this witneſs 
being an eliſor has a franchiſe in him, it is not ſo, for he has there- 
by no intereſt or franchiſe, but only an authority. But the force of 
the objection is, That they are liable to a proſecution, but when 
there is any doubt about admitting a witneſs, it muſt be determined 
by the nature and circumſtances of the caſe then before the court. 
In the caſe of The King v. Huggins, which may be found in 
Fitz-Grbbon's Rep. 80. pl. 7. in an action of eſcape againſt the warden 
of the Fleet, the eſcaper was admitted a witneſs, becauſe the verdict 
could not afterwards be made uſe of. There is likewiſe a caſe of 
the King and Clark, which was FH. 13 V. 3. information againſt 
the defendant for building in the river Thames to the obſtruction of 
the navigation: and the perſon who was particularly hurt by the 
nuſance was produced and admitted a witneſs. The queſtion is, 
Whether it would not diſable a court of juſtice from proceeding in 
enquiries of this kind, if ſuch evidence be refuſed ; for as no time is 
limited for theſe informations, it may be objected, that the witneſs 
is liable to one though his office had been determined 20 years be- 
fore, As to the quotation from 1 Vent. 15, The in an action by 
the preſentee of the grantee of the next avoidance, the grantee was 
repelled from giving evidence, it is fo, but the book goes in the very 
next line, That an aſſignor might be ſworn a witneſs to the affign- 
ment of a leaſe where there were no covenants. 


Court unanimous, That there be a new trial upon payment of 
colts. 


N. B. In the argument of the above caſes, theſe authorities were 
cited, V1Z. 


For the rule 2 Lev. 231. The King v. The Mayor, &c. of London. 
2 Lev. 236. and Sr. T. Jones 115. Endfield v. Hills. 2 Roll. Abr. 
685. pl. 3. 2 Sid. 109. Townſend v. Row, Lord Hoale's Hiſt. Plac” 
Coron 1 V. 661. 693. 16. 2 Vol. 280. 2 Shower 140. City of Lon- 
don v. The Unfree Merchants, 2 Keb. 295. Mayor of London v. Gould, 
1 Vent. 351. Caſe of the City cf London concerning Water Bailage, 
Trials per Pais 162. 1 Sid. 75. Gre v. Rider, 3 Keb. go. Chan:- 
pion v. Athinſon, 2 Salk. 690. Rex v. Ford, Sinner 174. 


Againſt it were cited, 1 Salk. 283. Rex v. Whiting, Co. Lit. 6. 

2 Sid. 2. Oliver v. The Hundred of M. 1 Vent. 15, Heath. v. 
Prym. 

4 Z Moore 
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See the opi- 
nion of the 
court upon 
evidence and 
verdict. Su- 


Pra. p. 353. 
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QE RJEANT Parker now moves in arreſt of judgment; his en 0 
O ception is, That there is not a ſufficient title ſhewn in -the' ſug- 


A reaſonable geſtion of the writ to intitle him to this franchiſe; for it does not 
fine may be a ſhew how or by whom the fine is to be aſſeſſed, nor any way to 


certain one. 


aſcertain it. The writ ſuggeſts a cuſtom, That the eldeſt ſon of 
every freeman, being born within the port, hath a right in reſpect 
thereof, upon payment of a reaſonable fine, to be admitted'a free- 
man: and then the writ goes on, That the ſaid M. ought by you to 
be admitted and ſworn into the office of one of the freemen of the 
ſaid port; but you refuſe, &c. though the ſaid M. has tendered to 
you a reaſonable fine. In uncertain fines for copyholds, there is 
ſome meaſure for the fine to be ſettled by, viz. The value of the 
lands; and yet when it is laid in pleading, that a reaſonable fine is 
due; it is likewiſe laid, that it is to be aſſeſſed by the lord or his 


ſteward. So in Co, Ent. 646. b. and if neceſſary there is much more 


in this caſe. 


If upon the awarding a peremptory mandamus, the perſon ſhould 
tender only 6d. as a reaſonable fine, how can the corporation ſhew 
this to excuſe themſelves from an attachment upon that mandamus. 


Lacy with him: Though the writ de rationabili parte be general, 
as in F. N. B. . ö. and the Regiſter 3. b. yet the counts upon thoſe 
writs are all particular, as in Co. Ent. 564. 6. Raſtal's Entries 
541.6. Herne's Pleader 781. In the ſame manner this writ which 
is as a declaration, ſhould have been that 6s. 8 d. was a reaſon- 


able fine. 


Strange, Solicitor General contra. As to the peremptory mandamus, 
if they refuſe to admit us upon that mandamus, they will certainly 
be at liberty to ſhew we did not tender a reaſonable fine when we 


come for an attachment. 


Lord Hardwicke : There is no reaſon in this caſe to arreſt the 
judgment. The objection is founded upon the ſame reaſon as that 
made at the trial, and which was over-ruled, and if the objection be 
a good objection, we mult take the word reaſonable, to mean un- 
certain neceſſarily; whereas we have reſolved, that a reaſonable fine 
may mean a certain fine : but I think further, that if the defendants 
would have taken advantage of it, they ſhould have returned, that 
he did not tender a reaſonable fine, But what juſtifies us in this 

1 | caſe 


- 


22 


88 n S 
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303 


caſe is, that I think this is an immaterial part of the writ, and that 
there was no occaſion for the party to ſay any thing of the fine at 
all, for when he ſets out his right, and prays a mandamus/to be ad- 
mitted, he muſt take care to do what elſe is neceſſary. There is a 
precedent; in Tremain's Entries, which is general only ſetting forth 
bis;right, and pray ing generally to be admitted of the livery, of the 
Vintners company. And the defendants in their return ſet forth, 
that a, ine was to be paid; and no objection was made to the 
writ. 112 St 181 5 

1919 


Judgment for plaintiff. 
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"TIO Sig HARDWICKE, Chief 0 Juſtice. 


Sir Francis Pact, Knt. 
Sir EpMunD PROBYN, Knt. Juſtices 
_ Wirtiam Les, Efq; 1 
Joux WII LES , Eſq; Attorney General. Ke. 
b Jo HN 8 TRANGE), Eſq; Solicitor General. 


CY 


7 he: King verſus Green... 


N Order of the quarter ſeſſions ahads upon the 8 
as the putative father, to maintain a baſtard child, among 
ſeveral exceptions taken to it, was qua ſhed principally for 

this, becauſe it did not appear in the order, that the child 
was born in the county; for the act gives juriſdiction only to the 
juſtices of the county where the child was born. But the defendant 
was bound over to per at the ſeſſions upon his own recogni- 


Zance. 


Tatlock verſas Swan. 


PON a motion to ſtay proceedings on a bail bond, bail above 
having been put in, and perfected; Abney ſhews for cauſe, that 
the plaintiff has loſt his trial, and the defendant is become bankrupt. 


—— 


1 


» „Lord Hardwicke being Lord Chancellor, as well as Chief Juſtice, came into the court 
of B. R. 29th April, took the oaths, and heard Mr. Solicitor Strange's motion. 2 Stra. 1071. 
That the office of Lord Chancellor and Lord Chief Juſtice were always held tenable together 
by the ſame perſon, See Dugd, Chron. Ser. 43, 50. Sid. 338, 365. Dy. 159. Cro. 
Car, 600. Forteſc. Rep. 382. 
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Whereupon the defendant's counſel ſubmitted, and offered to con- 


feſs judgment; whereby the plaintiff would have been in as much 
forwardneſs as if he had tried his cauſe. 


Per Cur', The rule is, That if a trial be loſt, the bail bond ſhall Ira t loft, 
Rand as a ſecurity, but now as the defendant will put you in the the _ boad 
ſame ſtate as if 1 had a trial, the proceedings muſt be ſtayed. =” 

The rule was upon the defendant's giving judgment and payment 
of coſts; the proceedings upon the bail bond ſhould be ſtayed. 


The King ver/us Holmes. 


A? information upon the ſtatute for uſing a trade, not having 4 return, or 
been an apprentice to the ſame, was removed hither by cer- "7 Ace 
trorart, from the ſeſſions of the peace in London; and the proceed- cannot amend 
ings returned were to the effect following; Memorandum, That at dhe — 4 
a quarter ſeſſions holden on ſuch a day, before, &c. comes J. K. 3 5 Rep. 
who ſues as well, Cc. and gives information upon oath, according 216, 

to the ſtatute, to the effect following, J. K. informs that J. H. car- 

penter, at ſuch a day at ſuch a place, did unlawfully uſe the trade 

of a founder, not having been brought up therein ſeven years as an 
apprentice, whereby he has forfeited the ſum of one moiety 

to the King, and the other to the ſaid J. K. 


— 4 + 7 


” 


. Marſh moved, That the proceedings upon this forma may 
be ſtaid, becauſe the far. 18 Eliz. c. 5. requires that every infor- 
mation upon a penal ftatute ſhall be exhibited. by the informer in 
proper perſon, and upon every ſuch information a ſpecial note ſhall be 
made 'of the day, month and year of exhibiting thereof, and the 
practice is, to mention in the body of the information, that he comes 
in perſon, and likewiſe to mention in the information, or by in- 
dorſement thereon, what day it was exhibited: all which are want- 
ing in this caſe. 


Serjeant Draper con': This is ſupplied by the return which men- 
tions the day on which it was exhibited, for that is memorandum, * hat 
at the ſeſſions ſuch a day, J. K. came and exhibited, &c. as to the 
coming in perſon, the court will take it, that he did, as in caſe 
where upon a writ of error, the attorney's name by whom the de- 
fendant appeared was not named, for his chriſtian and ſurname muſt 
be named ; and the court held, that as a defendant can only appear 
by-attorney or in perſon, and no attorney being named, they would 
. 5 K | preſume 


Faſter) Term d Gene as 


2 —B ies. IA" 


— 4 2 a 


nnn... 


preſume e he came in perſon; he cited the caſe Hetherington v. Rey- 
molds; 1 Salk, 8. Where a feme defendant in the Manſbalſea court 
married after plea pleaded, and then removed. the cauſe into B. R. 
by Habeas Corpus; py per Cur, The courſe is in ſach caſe to move 
& matter upon the return of the Habeas Corpus, and the court will 
12 a Proceuendo; for though a Habeas Corpus be «writ f right. 
yet where it 1s to abate a rightful ſuit, the court may tefuſt it. 80 
= ths caſe, the plaintiff will loſe the benefit by pI: out. * time, 
he is to begin again. e a ET 


anne ba 46h 4. PE £2 


Beſides, this is a matter of irregularity ovly, for which they 
mould have 5e to the court below.” 11 


7 
£74 201! 9770 oa b 
— 


Page not in court. Hf ”_ — * 
I Fehn: : It is common doctrine, that che eturb cannot wend the 
Bt now here is the record before us, and i it does not that 
the Gay i is upon the information; probably it might have-been taken 
advantage of at the ſeſſions, but Ree eh the information was retnoved 
the pro cutor before the defendant had pleaded ; fo that he has 
par it t Hy of the defendant's power to take df wogd e of it below, and 
therefore he req be allowed it here, which is ho firſt opportunity; 
and 1 think th occeding is irregular, and therefore ought to be 
1 ad? ind this * t like the caſe? in error; for there he can appear 
y in perfor! or. by attorney, and therefore if it does not ſay by at- 
— it muſt neceſſarily be in perſon, but here the act directs, that 
he ſhall exhibit | in | perſon ; fo that if he does not e appear, the act 1 is 


E pee 


© 2 £ 9387 * 
# 7 


Tie: Tam bf cinen ch bar thi rule. be abſolute for Qtaying the 
proceedings, for I think we are proceeding upon this information as 
the courts below ſhould have done; the act directs, That there ſhall 
be an entry of the day, &c. and that the information ſhall not be 
deemed a record till then; ſo that here is an act of the court below 
returned to us, called information, which not having a proper en- 
try is not a record upon which any proceſs can iflue, for the act 
having directed the day to be entered, that muſt appear upon the in- 
formation to warrant the court to iſſue proceſs : And there is further 
objection that it ought to be exhibited in perſon, which being alſo 
directed by the act ought to appear upon the information, b the 
other is the moſt material objeCtion, as to the caſe in Salł. That 
to help the party, but here the information is void. 


Role abſolute. 
= Sayer 
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RR OR on an action of aſſault in \ th 8 court, 1 ve 
L. andjudgmeat for. plaintiff. | 


re K ln PL. N 


The exception was, That the plaiat i is dated before the cauſe of 
aten laid in che declaration. 

e 

for the defendant. i in error: Plaints in inferior comes ate 
looked upon as originals, and the want of them aided by the a. 
tute of 18 Eliz. for though the ſtatute names only original writs, yet 
3 . been extended by equity, as Hob. 120. Wiiſon's caſe, want of a 
privilege againſt an attorney of C. B. aided, Hob. 264. Wood- 
| * tas ball in the King's Bench aided, by — Eliz. 
120. C. Car. 327. Writ variant from the declaration ſhall not be 
intended the writ on which founded, but that the writ is wanting, 
and {6 helped after verdict. Style 244. and Salk. 266, Variance be- 
— in the inferior court 1 the een a We by 
& 02 Ag 3% ner och 5 ws 
1 - : If is Rp 1 d to ſup rt the on. We 
no plaint'in the action, and where there is no ere: it is Ae. * 
that laſt caſe is in point. 


2, A — — 


8 1 


Lee : All the proceedings i in the court below are now. ie of to Where an in- 


be before us, for when an inferior court has returned a record, there —_— 


Can be -NO nnen alledged, and where the plaint 18 bad, the record, no di- 


c after a verdict will not ſuppoſe it to be the . eee gear 


FF 


* 


ba. of the ſame opinion. 


Judgment affirmed. 


i + #13 * 


altern Exccutor Verſus Wynne Executor. 

8 EBT upon hand in the Common Pleas, and judgment the 4 executor 
plaintiff, and upon a writ of error in this court, that judgment not 46 
affirmed; and an action being brought upon that judgment i in this een bon 2 


court, and upon motion, it being referred to the Maſter to tax the judgment a- 


principal, intereſt and coſts, a doubt aroſe before the maſter, Whe- Sainſt him on 


awritof error, 
ther this being the caſe of an executor, he ſhould allow the coſts of unleſs > 


the aftirmance of the judgment upon the writ of error; and there- judgment was 


upon application was made to the court tor their direction. fle ples, : 
; And : Stra. 1072, 
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And the court was clear of opinion at firſt upon the authority of 
Gale v. Tile, which is 3 Lev. 375. and Carth; 281. That the execu- 
tor ſhall not pay coſts upon the affirmance of the judgment. But 
Mr... Solicitor General having mentioned a caſe which he vi w 
ruled: to the contrary, and the words of the ſtatate for ameridihtn: 

of the law being very extenſive, via. All ſuch coſts as have been 
expended in any ſuit in law or equity upon ſuch bond, &. they 
took to another day to conſider ; and then the Solicitor General 
produced his caſe, which was Merrill v,;Jocelyn,..Trin. 13 Ann. 
Debt upon bond in C. B. defendant pleaded payment before the day; 
plaintiff replied non ſolvit, and found for plaintiff; and the judgment 
reyerſed, becauſe the iſſue was immaterial; then another action was 
brought upon the bond in B. R. and mation to ſtay proceedings 
on bringing in principal, intereſt and coſts; and it was argued for 
defendant, That the ſtatute could only mean on payment of ſuch 
coſts as plaintiff had a right to, and a remedy. for: but, er Cur', 
Plaintiff muſt have coſts of the ſuit in C. B. Not that perſons. are 
intitled to coſts in every falſe action; but here his plea was a fraud, 
and that being the occaſion of reverſing the judgment, defendant 
hall have no advantage therefrom, but ought to pay the coſts... 


ADR . EW 21300 oy * G34 r 
But he then mentioned another caſe of Siſney v. Levinſon, Paſc. | 
12G. 1. Stra. 669, Where in debt upon bond againſt an adminiſtrator, 
and a bill in equity to diſcover aſſets, and a ſuit in the Eccleſiaſtical 
| court to compel him to bring in an inventory after judgment for the 
plaintiff in action upon the bond, and that judgment reverſed in error; 
in the new action upon the bond, the court was moved, that the 
coſts allowed to be brought into court might be the coſts in Chan- 
cery, in the Eccleſiaſtical court, and upon the judgment reverſed; | 
but per Cur', We have nothing to do to award coſts in another court 1 
that can award them if they think fit ; nor ought they to give coſts 
where the judgment is reverſed, becauſe they are occaſioned by the 


wrongful proceeding of the party. 


Court clear of opinion not to allow coſts, becauſe the executor is 
not liable by law to pay coſts upon a judgment affirmed in error, 
and that the coſts to be paid in theſe caſes are only what the defen- 
dant is by law liable to pay; and the maſter was directed nat to tax 
any coſts upon the judgment affirmed. 


: has uu. £A- 


It was ſtrongly urged for plaintiff in the above caſe, That the 
penalty being forfeited in law, the defendant ought not to be ſaved 
from it but upon equitable terms, Sc. But the 


Court were clear of opinion as above. 


2 | 18 wo Caſwall 
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JK 6 a7ri {134 þ v7 SLE "IP. 5 
86803 3011 #61) 4 Calwall verſus Martin. 
JUL einn 

VED to ſtay proceedings, becauſe the copy of thi Tera 
Wbich was ſetved, was only to anſwer J. C. Eſq; without 
2 ina Plea of relſpaſs, or in * cauſe of action. 


15 


rung, Solicitor General for plaintiff There has been common Taking out a 
bil filed for defendant by the plaintiff, and defendant's attorney has . 
taken the declaration out of the office, and paid for it, which is a appearance. 
walver of the defect in the proceſs; cites Widdrington v. Charlton, N 
Tin 1 Ann. in appeal of murder; the defendant came in upon "Rr F aig 
the exigent, and the objection was, That the court did not Purſue Rep. 570. 
the wen, for it was an appeal by a widow, and the writ of exigent 2 Ng 
tad riot the material words de morte viri ſui; but it was held the ; Kis 
appearance had cured the defect of the proceſs, 1 Salk. 59. Wilkins av appear- 


v. Laws, and the caſe of Morgan v. Luckup, | in Eaſter term laſt. Aute . 


242, 243. 1 1b proceſs even 
W | in an appeal. 


Per Cur': The taking out a declaration, a0 f paying for it, cures 
error in the proceſs ; for per Page, The proceſs was only to bring 
him! 5 and he cannot have declaration without coming into court. 


Mendypace ver/us Humfreys. 


N ejectment: ce of notice of trial was given in a Practice, 
a country cauſe to the agent in town on Monday night, and trial, 

being on a Wedneſday, defendant moved for coſts, for not going to 

| trial. 


. The 1 is, That two days notice is ſufficient, unleſs the 
cauſe is to be tried at the aſſizes, and the notice is given to the agent Notice of 


1n-town;. for then there muſt be four days; but for the cauſes at ment. 


Plaintiff muſt pay coſts. 


The King ver/us Ferguſon. 


ENNY moved for a certiorari to remove an indictment for Ceniorari to 
perjury againſt defendant, from before the ſeſſions at the Old. remove an 


indictment. 


B=: 


Bai ley, 


Court would not grant it, 
5 B Lee: 


trial in eject 
nee two days notice to the agent in the country is fue ent. 2 Stra. 1073. 
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Sea oh 4 Bett yiloty; 
«big was done indeed. in o ſich an ee inithe Gl of The 
v. Morgan, 2 Stra. 1049. But that was upon the extracdinary 
cCircuinſtances of the caſe, for that he had been there tw ſeſſions, 
2 uſed his utmoſt endeavours, and could not get it to be tried, 
he was ready and had paid coſts twice. But if we Ido it for 


aſking e we e (hall have all the inditments come up hithe.. 


! 
* A „ * n 2 * n 4 hat? 
* ” as 9 5 
370 Eaſter: I erm ro Ge 2 


1109 15 9 n: bas nad! nk 
1 has 8191170 , ri vi9lc Bag bol 
wunde e The king ver ſus Pline.. nay Sd; Anica 
N for removing a F from de pariſh r 
ning. to Chelmiford. 9 !3fot i > ne , 
T1 30010 BUT ol | Gn 1 


"Lacy moved in arreſt of judgment, if, B Beckuſs th Wütgmest 
a Ns conveyed the * , or 2 him to be conveyed; which 
| 00 "uncertain. 2dly ecauſe it does not ſhew'the' pet ſon * was 
unable to maintain himſelf, and ſo it does not ne to de to the 
damage « of any one. ee WE 
5 my 25 The imdletwent is bad for both excephiond, 1 For the 
e the h of The King v. Kocker, 1 Salk 342. and 


137. 1 1 3} Ti Dive 
18 J Y 1 .1(19 


- Ky for the 2, Bee unleſs it is a conidylng of "a | poor 
perſon likely to be c argeable, and to the damage of the fe Ne 
3 


- | odgrent arſe, 


9 - a 4 ay : 


The King verſus Sutton. 


1 10 F "HE defendant was indicted, for that being a N of evi 


having inſtru- fame and reputation, on the 25th day of, &c. without any 
ments pac lawful authority, .had in his cuſtody and poſſeſſion two iron ſtamps, 
— * * each, of which would make or impreſs the figure, reſemblance and 
3 Stra. 1074- fimilitude of one of the ſcepters made and impreſt upon the eurtent 
gold coin of this kingdom, called half guineas, with an intent to 
make the impreſſion of ſcepters on divers pieces of falver coin of this 


realin, called fix-pences, and to colour ſuch pieces of the colour of 


gold, and fraudulently to utter them to His Majeſty's ſubjeQs, for 


and as pieces of lawful and current gold coin of this realm, called 
balf guineas, againſt the peace of our Lord the King, his crown and 
dignity ; and the indictment further ſets forth; That the defendant 
the day and year aforeſaid, in the ſaid county of Northampton, un- 

2 . lawfully 


* A 8 at —_— un RY — 
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lawfully had in his cuftody and poſſeſſion one piece of ſilver, co- And for ha. 
loutetÞ over with certain metal producing the colour of gold, and fine 
ſelonibuſſy made to teſemble a piece of the current coin of this realm, wich an — 
commmohly called a half guinea, with intent to utter the ſaid piece do ver it. 
ſo coloured and feloniouſly made to reſemble a half guinea to 

ſome of His Majeſty's ſubjects for and as a piece of lawful and cur- 

rent gold coin ot this realm, called a half guinea; (he the ſaid defen- 

dant, then and there well knowing the ſaid piece to be ſilver coin 

coloured and falſely made) to the evil example of all others, and 


againſt the peace of our Lord the King his crown and dignity. 


The defendant was tried upon this indictment at the laſt ſummer 
aſſizes, and found guilty, before My Lord Hardwicke : and he ha- 
ving ſome doubt, what the offence was, the defendant was brought 
up laſt Mic haeimas term by Habeas Corpus, and committed to New- | 
gate; and the indiqment removed into the King's Bench by certi- 
orarin for the opinion of the court. And Lord Hardwicke then ſaid, 
As to the firſt part of the indictment, 


I doubted whether it was not high treaſon within the fat. 8 & g 
MV. zu c. 25. but it is not at all clear it would be fo, becauſe this is 
only to. ſtamp part of one fide. of the coin, viz. putting ſcepters. 
Then it is a miſdemeanor at common law, and it did not occur to 
me, that having in one's cuſtody with an intent, without any act 
done, was a miſdemeanor: as to the 24 part, I doubted whether 
any precedent could be found, to ſhew that the bare having coun- 
terfeit money in one's poſſeſſion, with intention to utter it, without 
uttering it was an offence. | 


To ſupport this indictment, it was argued, that unlawfully having 
in poſſeſſion, with intent, &c. amounts to a charge of procuring and 
obiaining, with intent, Sc. and 3 I. p. 18. was cited, where it is 
ſaid, That if money falſe or clipped be found in the cuſtody of any 
that is ſuſpicious, he may be impriſoned until he hath found his 
Warrant; there were likewiſe cited the following precedents. 


75 1689. Lee, Cox. and Smith indicted at the Old. Bailby, for 
having in their cuſtody divers picklock keys, with intent to break 
te Hoolen of ſeveral of the King's ſubjects, and to ſteal their 


- 


goods, h and they were found guilty and fined. 


Indictment againſt one Haynes and others, for lurking in a field 
with inſtroments for breaking houſes, and binding perſons ; with 
antent to ſteal the goods of the King's ſubjects, and they were found 
guilty and fined. 

ee 1698, 


| 372 
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1698. Indictment at the Old- Bailey againſt Brandon, for unlaw- 
fully making or cauſing to be made four ſtamps for making of 
ſhillings, and having the ſaid inſtruments in their cuſtody, with 
intent to make counterfeit ſhillings. acre: that wa 


eigne 


Ilndictment at the ſame time againſt Rogers & ux, for unlaufully 


procuring, receiving and getting into their poſſeſſion a pair af ſheers, 
and other inſtruments for diminiſhing and clipping the coin, with 


an intent to clip the coin, and they were convicted of high treaſon, 


How far a 
man mey be 
indicted for 
an intention 
to do an ill 
act. 


but no judgment given againſt them. 


A man was convicted at the ſame ſeſſions for having in his cu- 
ſtody two ounces of ſilver clipped. wt tag 27 wu 1 


| 1516. One Launder indicted at Reading for unlawfully obtaining, 
acquiring and getting into his hands and poſſeſſion an iron ſtamp, 
with intent to ſtamp paper. : | ofthity 


The King v. Cox 1690. Defendant indicted at the Ol. Bail iy, for 
unlawfully buying 27 counterfeit ſhillings traiterouſly coined, know- 
ing them to be falſe and counterfeit, with an intent to utter them in 
Hing and Stevens, The like indictment. 

2697.. Indictment at the Old-Bailey, before Ward Ch. Baron, for 


unlawfully procuring, receiving and acquiring into his poſſeſſion 
counterfeit ſhillings, with intent to defraud the people of England, 


1701 Another indictment of the like kind. 


For the defendant it was argued, That the common law takes no 
notice of a bare intention, as a crime, unleſs coupled with ſome 
overt act; and therefore though in the time of Ed. 3. an intention 
to rob was a felony, yet even then, as appears by 3 I. fo. 5. there 
muſt have been ſome overt act to ſhew that intention. So in Bacon's 
caſe, 1 Sid. 230. and 1 Lev. 146. though an intention to kill the 
Maſter of the Rolls was adjudged a miſdemeanor, yet there was an 
overt act, vix. a reward offered by the defendant for doing it, ſo in 
Holmes's caſe, Cro. Cha. 376. where burning his houſe with an inten- 
tion to burn his neighbours, was held a' miſdemeanor, - yet there was 
an act joined to the evil intention, viz. The burning his own houſe. 
So in the caſe of The King 'v. Cowper, 5 Mod. 206. and Skinner 637. 
where an intention to aſſiſt the King's enemies was held a miſde- 
meanor, yet there was an overt act laid, viz, Hiring a boat for that 

EY purpoſe. 
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e But this iadchhent | is really nothing more, thins: For am 
chen ; W um ke un impreſſion with ſuch flamps: 28 Be had in his 
cuſtac e and a man may be poſſeſſed of a thing 1 
ay thing to acquire the poſſeſſion ; ; and the bare' having a thing 
not tfilawful, unleſs made uſe of, or unleſs ſuch bare Pafledian -i 1s 
made # crime by a poſitive we law, as iba of the ſtatute of . 3. 
{paltry e eee K Wirren 


F wie. T6 


inſt the defendan- a De n $55; 


Nawe ee , eee 12-29% Hin 


. joined with acts whoſe circumſtances may be tried, it is ſo; 
ſo an fction innocent in itſelf, may be made puniſhable by an in- 
tention joined to it; as loading wool with intention to tranſport it, 
as Lord Hale ſays, in his Hf. Plac. Coron. 1 V. p. 229. In this cafe 
the inndietment is for unlawfully having in his cuſtody. ſtamps = 
ble of making impreſſion of ſcepters, with intent to make fuch im- 

preſſion: now the ſtatute of 8 & 9 V. 3. has conſidered the having as 
an act, for jt is high treaſon to have inſtrument, Fc. in his poſſe ſſion 
by the ſtatute; and though the word knowingly i is added yet that 


is am act of the mind only, and the only act cagable of trial. im che 
offener againſt the ſtatute is the having in poſſeffion. All chat is 
neceſſary in this caſe, is an act Trees. and a criminal imemion 


joined to that act. 


The court gave judgment, That the * is. and | in ** 
pillory at Charing- cr; and in conſideration of his poverty and dong 


impriſonment hitherto, That he do pay a fine of 6. 84. and ba 


impriſoned for ſix months. 


Doe verſus Roache. 


a IcrMrN and judgment therein given, and affirmed upon Practice. 


a writ of error; and upon an action brought upon the recog- 
nizance entered into at the bringing the writ of error, purſuant to 
lat. 16 Car. 2. c. 8. which directs, that no execution ſhall be ſtayed 


upon any Judgment 1 in dower or ejectment by bringing a writ, unleſs. 


the plaintiff in error ſhall be bound to the plaintiff in action, with 
condition, That if the judgment be affirmed, or. the writ of error 
diſcontinued by plaintiff's default, or the plaintiff nonſuited, to pay 
ſuch coſts, damages and ſums of money as ſhall be awarded upon 
ſuch affirmance, diſcontinuance or nonſuit; and for aſcertaining 
ſuch ſums and damages, it is enacted, That the court from whence 
the execution is to iſſue, ſhall award a writ to inquire as well of the 

5 C mean 


— 234 * _ ” . * 2 


Pte, Probe a 200 Lee, Judgment maſt 1 given 


Lee : It is certain that a ters intention is not puniſhable, — yet 
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mean profits as of the damages by any waſte committed after the fit 
judgment. And upon return thereof, judgment and execution ſhall 
be for ſuch mean profits and damages, and alſo for coſts of ſuit. 


Plaintif in In an action brought upon ſuch recognizan inſt the ſureties, 

error on la defendant pleafied no damages occurred ; plainfiff geplied and ſhewed 

3 doch a breach in non-payment of 18. for coſts upon the affirmance of 

the coſts and the judgment. And upon defendant's motion it was referred to the 

meſne profits, Maſter to ſee What is due; and plaintiff i ſiſſs _ alter is to 

even though 4. fog 

the aQion is enquire into the meſne profits as well as the Colts, But the defendant 

2 on ſays it is the coſts only which is the doubt now moved to the court. 

e recogni- rx v3.00 tw 4g | dds dad oe 
zance ly On defendant's part it was aid, That in tlis Lale thi dlfendint 

mages. having pleaded, That no damages, coſts or charges have ocurted, 

and plaintiff having replied a judgment of affixmance and. far coſts 

thereupon amounting to 18. ſo that plaintiff EO taken his 

judgment for cofts upon the affirmance upon the ſtatute © 7. be 

has waived the benefit of the ſtatute of Car. a. and the coutt can row 

take notice of nothing due on this recognizance, but 2 80 d 

whether plaintift is intitled to a writ to enquire of the meſne profits 

is another queſtion, if he may do it he will: but now there is no 

judgment for damages at the time of bringing this aftion beſides the 

ſum of 18/.. So that they have brought this action too ſoon; they 

ought to execute their enquiry firſt, 


as! 


Per Cur', They muſt pay the neat. profits as. well as the coſts, 
for theſe caſes of ſtaying proceeding ſtand upon equitable conſide- 
rations, | 


» A © 
ole THINLEH] 2494 


% 
- 


2 7 * * wad 
* a 


Therefore the money muſt ſtay in the Maſter's hands, until the 
writ of enquiry of me/ne profits be executed, and then upon payment 
of what is due for coſts and meſne profits the proceedings to ſtay. 
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RESPASS for taking vi & armis plaintiff's horſe, md 4 Practice. 


I. ing and conveying it from R. to G. and ren Not gully, 4 
r for plaintiff and 15, 64. damages. 


And the Maſter upon taxing colts 8 whether olaintiff i is 
intitled to any more coſts than damages. 


Per 


2 Stra. 1075. Andr. 1. Bur. Set. Caf. 105. He was a gentleman of moſt unblemiſhed 
and irreproachable character, both in public, and in private life; amiable and gentle ia 
his diſpoſition ; affable and courteous in his deportment ; chearful in his temper, though 
2 in his aſpect ; generous and polite in his manner of living ; ſincere and deſervedly 
appy in his friendſhips and family connextions ; and to the higheſt degree upright and im- 
partial in the diſtribution of jaſtice. He had been a jndge of the court of King's Bench 
Amoſt t n years, and for near ſeventeen of them had preſided in it. In this 
ſta integrity of his heart and the caution of his determinations were ſo eminent, that 
on probably never will, perhaps never can be exceeded, He was peculiarly maſter of the 
. concerning the ſettlement of the poor. Bur, Set: Caf. 328. 
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en Cure: If it had been in the old way ne 3 plain- 
tiff after a verdict would be intitled to —— che dn What 
they Would 3 HE this amounts to the lame. +}! is fog was 
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Therefore phintif muſt have his coſts... mr rods toil ER * 
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2 0 big Shot * my «ih, 
Judgment and OT 10N to ſet afide a judgment, — Warrant of at- 
warrant of | "torney,” virtue whereof 1 it was entered: ap, Was executed by 
cured by an fle Nefendafit While under age; and to ſet aſide the warrant of attor- 
infant ſet Mey itfelf, and a bond len at the ſame time. An of 
ig n= aliter of f ; Anfiicy w was, the Hat of 4 perſon ene at hi Med. 
n 8 ed 34; no 4 


Tobi Tbere BY way of being helped i in this caſe, tpn 
motion or by audita quereia, and the laſt is ſeldom uſed. And in 
the caſe of Buſh v. Gower, Ante 233. it was ſaid, Thah uch a 
. SES as this might be ſet aſide on motion; and a caſe cited of 

12 


v. NM Pin. 3 G. H. in 0 B. where it ah done. 


ER Re! . deen wyollong”) 


And I remember a caſe in this. court, herd pen: writ afl error 
to reverſe a common recovery, infancy being aſſigned for error, the 
court had inſpection of the infant, and were aſſiſted by affidavits, 
ade he n iv oper the affidavits, an iſſue 

was directed to try the int fancy. th ks 
Ceoutt unanimous,» for ſetting afide the judgment and warrant of 
e e attorney ; fot here is evidence bf the time of his birth uncontrovertet 
but the bond we will n not meddle with, fot that 84 be tried 1 in 
ile +4 Wh action. \ | 
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hs 6 60 wes ht At the Sitting in London after term. 4445 
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wine the [SD EBITATUS affonpft for goods fold and delekred. The 


* . goods were ſails made for the uſe of a ſhip ; and the evidence. was, 


malter.is , - That the defendant who is the maſter of the ſhip, ordered the fails, 
liable for ne- and, that the plaintiff knew the owner of the ſhip, #y Pate that 


ceſſaries for 


the uſe of a nad * to him that he 2 make them. 
mip. 


2 | And 
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And it was objected on defendant's part, that he is not liable, 
and a diſtinction offered, That where the owners live upon the 
ſpot, thev only are liable to pay for the goods delivered for the uſs 
of the ſhip, though ordered by the maſter; but that where the 
owners live abroad, there the maſter is liable as well as they. 


Sed per Lee: In general, if the maſter orders the goods, both 
are liable, the maſter who gives the orders, and upon whoſe credit 
the work is done, and the owners in reſpect of the work being 
done to their property, for if I, without having given orders ſuffer a 
Work to be done for me, I muſt pay for it: but yet though both are 

liable in ſuch a cafe, yet if it appears that the credit was given to 

the owners only, and that the maſter in giving orders ated merely 
as their ſervant, he will not be liable ; and he directed the jury, 
That if upon the evidence they thought no credit was given to the 
maſter; but the owners alone, then they ſhould find for defendant. 


Verdi for defendant. 


N. B. Mr. Juſtice Lee made Chief Juſtice in the room of Lord 
Chancellor Hardwicke, who reſigned this laſt vacation; and he 
took his place 13th of June. 


Kinaſton verſus The Mayor, Aldermen, and Aſſiſtants Vide p FR 
of Shrewſbury in Error. 806 


144 NDA M US to the corporation of Shrewſbury to reſtore In mandamus 
*  Corbet Kinaſion, Efq; to the office of alderman ; who returned, where the re- 
that he had been amoved from his office, and ſet forth the cauſe 9333 
thereof; which return being traverſed and a ſpecial verdict found, the plaintiff, 
the court held the return inſufficient ; but the jury having omitted #29 no dama- 
to give any damages or coſts in their verdit ; a motion was after- the Fendi 
wards made, that the court would iſſue a writ of enquiry as to the inſufficient, 


: . n and judgment 
damages; which was by the court unanimouſly refuſed ; however t . n. 


after this, Corbet Kinaſton cauſed judgment to be entered up upon ered on it, ar d 
the verdict ; and the now plaintiffs in error brought a writ of error - venire facias 
upon that judgment in the houſe of Lords; whereupon, beſides the +6444 hi 
arguments in ſupport of the return, it was inſiſted upon by the 2 Str. 1051. 
counſel of the plaintiffs in error, That the verdict was imperfect in Andr. 85. 
not having found damages and coſts in purſuance of the fat. g Ann. 4 MLA ty 
c. 20. and that no judgment could be given thereupon, and that in 320. 
therefore the judgment given and entered is erroneous ; for that the 

plaintiff below might ſtill bring an action upon the caſe for a falſe 
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caſe. 


jerar, 775 pb e e to the inten, 6 of | the 0 
a5 31 Tis 11. 27 ] 935 4 Js 5 1. # $9: Sai B 1 bow 
[ (Kel herein n na Houſe & Lords in Mets 15 

the  judg ent 67 the King's Bench ſhould 
cat Je novo ould be awarded by thi f 
60 oceëd according to law, and ordered the rec d 13 by ng 
btn 29132415 q df 30k qu SD a9” | 
Iii p urſuance de which judament of the Hole of : 0 1 
is'hoW moved in behalf of Garbe g 


Ei}  Yettire fe acias de novo, and a Tale being” 


not oppo oſed by the counſel for the town ; 9 59 
e That as this was occaſioned by her * 
it = wo, 


Wü payment of coſts. 


„gut Yer 2: We muſt purſue the order of the kö N tha 


and as there is no mention of coſts in that, we can pat nv eb Win 


upon them; ſo they awarded the venire facias without coſts on 
-u 


"Ewer & and a otters, Aſſignees of ue a'B ballen 


verſus Preſton, | 59131 4 IK. 
At the Sittings in London, in the Commts Pleas, belive 2 ch. J 


RO ER by Allg 808 i 4 Aniatdoc of bankiapt, in. order 

, to prove a deby NEV ot y, the bankrupt to the petitioning,cre- 
dſtor, for the pur port of ſhewing that the commiſſion reg larly 
8 The 87e was ee to be goods ſold and delivered io 
the bankrupt; and the proof of that offered and objected to, was en- 
tries of the bills of parcels by the bankrupt himſelf, in his own 
books, before his bankruptcy, as goods bought by. him of that creditor, 


mille, Ch. J. I a agree that a bankrupt cannot be a witneſs: to ; prove 
the petitioning creditor's debt, or his own bankruptcy, or any thing 
elſe, till his creditors have releaſed him, becauſe he is an. intereſted 
perſon ; but here the queſtion is, Whether what he has declared un- 
der. bis. hand, before his becoming a bankrupt, may not be e evi- 
dence; and if it ſhould not be allowed it would overturn every 
thing, for then a note of hand given him before bankruptcy would 
not de evidence of a debt, or a mortgage made by him, &c. would 
baye been always allowed good evidence of a debt; and therefore 
this will be ſo too: but neither that nor this will be concluſſve evi- 
dence, for it may be ſhewn to have been fraudulently given ꝙt made; 
and if it be ſaid that entries, or other things, under the Wü 

| as 
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1 G 1 Geo > EAY 
27 d d 1 
oigh no roof, though before the bankruptcy, what time is to, be al- "Wy 
lowed, for a thing may be produced of twenty years ſtanding, and 4 
lope thers <0 ph podmputation upon, that, therefpre, the, he way is a 
I fix IHE time 0 ſtop. to be at his act of bankruptcy, for che 114 
I; F Is reſted er as! wt y | ] 2 P. d Nen 11 
hei por igen however, if ſuch an entry be very receft, it may 1 
woo. Lee's i ths Caſe the books by no means appear to have ' H 
been made up for this purpoſe, but appear to be regular entries made 1 0 
from tiepe;to time, I think the bankrupt is ſo far from being ioter- i 
id upon d 18-PCCA ion, that it is juſt the contrary ; for as this is a 0 
99855 Fe d Nu. iffion, the bankrupt's fur 77 b, if, IF! 
ent a0 t is Cale, . ing before his bankrutcy, is evidence, though | 
not conc uhve, for they may ſhew fraud, &c. on the other ſide, 
ee able to hem this ery, lo be pic gaghe 
bankrypicy, they Nere a Dt 
ts e303 TYOHILW, Un nf mi tl: 00! 
Non-ſuit. FT 
N. B. Mr. | Serjeant Chapple, on the 20th of June, took. his 
INTUIT as Puifne Juſtice, in the room of Sir William Lee, made 
Chief Juſtice. 
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IAR DER of baſtardy removed from the quart r ſeſſions,” which Baſtardy caſe, 


$f * 


\_F-order was made upon an appeal from the order of two juſtices, 1 

and ſets out the order of the two juſtices, which was to this effect, 

That E. the wife of R. S. was delivered of a male child in the pa- 

riſh of Bedell, and it appearing to the two juſtices, upon the exami- 

nation of the ſaid E. the wife, and other proof upon oath, That the 

ſaid R. S. her huſband, had not cohabited with her, or had acceſs. to 

her for ſeven years, and it was not known whether he was alive or 

dead ; therefore they adjudge that the ſaid Moore ſhall maintain the 

child; and the order of ſeſſions ſtates the fact, That upon her being 

examined, ſhe gave an account, That ſhe was married to the ſaid N. 

S. in a barn, by a perſon not in the habit of a clergyman, and that 

the huſband had not cohabited with her, or had acceſs to her for, 

ſeyen years, and that ſhe knows not whether he be alive or dead, ſhe 

not having ſeen or heard of him in that time; but it appearing to 

them, by a certificate from the commiſſary general's office, and by 

the evidence of A. B. who was informed that R. S. was muſtered in 

one of the troops of horſe-guards, though he cannot take upon him 

to ſay it is the ſame R. S. as was mentioned to be the huſband; there- 
3 | fore 
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Iriae Term 10 & 11 Geo, 2 


Andr. g. 

2 Stra. 925. 
3 Will. Rep. 
270. 


2 Stra. 940. 


Ante 579. 
2 Sef, Caſ. 
286. pl. 175. 


fore they adjudge that the order of the two ra. for car 2 


with the maintenance to be diſcharged. 


the order of ſellions! "ROY 
3 1 


15 852 A « *" 


Strange, Solicitor bien, for the rule, excepts; That rhe order 
of ſeſſions is bad, for that it is immaterial wheth r ”R S. was living 


Upon a rule to ſhew cauſe why 
quaſhed, and the order of the two 


or not! at the time of the birth of the child or making of the order, 


he not having acceſs to her for ſeven years; for it is now ſettled, that 
though the huſband be infra guatuor maria, yet a child barn, of the 
wife may be a baſtard, if it can be clearly proved that the huſband 
had no manner of acceſs to her ; ; ſo in the "IG of Pendrell and Pend. 
rell, Hill. 5 G. 2. before Lord Raymond, at Nifi Prius, in an iflue 
directe d out of Chancery to try whether iſſue born during a marriage 
N itimate; and it was ſhewn in evidence, that, during the time 
in On the buſband conſtantly lived in Stafforaſpire and the 
3 in Tbs, and Lord Raymond was of opinion, That the child- 
ren born during that time were baſtards, and the court of Chancery, 
when it came back, was very well ſatisfed with the verdict: ſo in 
the caſe of Lomax and Holmden, Mich. 1732, upon a, trial at 
barr in order to'baſtardize iflue born during a marriage, the court al- 
lowed evidence to be given of an abſolute impaſſibility in the huſband 
to beget children, but they could only give evidence of an impro- 
bability, and fo failed in that caſe : and therefore as it appears that 
the huſband, in this caſe, had no acceſs to her, the order of ſeſſions 
to diſcharge the putative father muſt be quaſhed. 


Denniſon, with him, cites Salk. 12 3. to the ſame purpoſe, andthe 
caſe of St, Andrew's and St. Bride's, Hill. 3G. 1. Stra. 51, Sep. 


Caf. 177. Pl. 113. 


Marſb, to ſo pport the order of ſeſſions, That in the caſe of The 
King and Reading, * Mich. 8 G. 2. the court held that the wife 
could not be a witneſs to prove no acceſs from her huſband, though 
poſſibly ſhe might be allowed to prove a criminal converſation, and 
therefore tis probable the quarter ſefſions diſcharged the order of the 


two juſtices merely becauſe it was grounded on her evidence. 


4 
Denniſon : It could not be on her evidence only, becauſe the proer - 


ſays, And other proof upon oath: But the court will take that to be 


the reaſon of their determination which is given in the order; and 


that is a bad reaſon, for 'tis becauſe it appeared by evidence (which 

indeed was no evidence of what it is ſaid to be) That R. S. was 

alive, therefore, &c. and if the ſeſſions have ſhewn the reaſon they 

proceed on to be bad, the court muſt take it they proceeded on the 
| 2 an 
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Page: The order of ſeffions muſt be quattied, and the order of the 
twö' ſültices donfirmeck: as to the order of the two juſtices, ng ex- 
cepſefſ is or can be takt to it; fot though tis ſaid to be on ihe pill 
amſtiatlom of the wife, tis alſo upon other good proof upon, oath ; 
ant if "reps of pighes ſhould examine ſome witneſſes that are in 


e 


W Meitreatah; chen it muſt be a good feaſon; now is 106 
e have ſhewtr they founded themſelves upon a reaſon, which 
is het Rod, and therefore we muſt quath the order thereon, and then 
hb bier f the juſtices ſtands in force; beſides the evidence of the 
mirage is not much to be credited, nor of the buſband' $ being 
{ill Mive;;''and if the woman was never eg: # ſhe,i is a widow, 


evidence is good... 


Oh MR 7 4444 HY aN. * 5 88 | 29 — 
"PHO: * 'T he ſeffions ought a not 1 to have 1 br ry a 


2 1 that in making the Waere rinuſtdg quaſh 
EMO FD N e ="? 

Chapple : As to ata er of e the examination, taken there 
ſeems to be as to the huſband's being alive, and no proof entered into 
to' contradict the huſband's acceſs to the wife, and, that evidence is 
by no means proof of it, and therefore the order muſt be 


quaſhed, 


Per Cur”: Rule abſolute, That the order of ſeſſions be qua hed, pr and 
FR Juſtices order confirmed. 
#3 2x 6 99741 p 
2 e. =— | | 4 
Af 19 h Dawfon and Wilkinſon. | „ 5 T's 
OTION for a prohibition Ke france in a ſuit in the 1b 
1 *6f the Archdeacon of in which ſentence was given Mere 9 
fp ph a citation for the parithioners to allow the Church- wardens AC> church-war- 
ons) *that the ſucceeding Church- wardens ſhould make a rate to dens. Andr. 
A the former, for money by him expended for the pariſh, * 
_ not Paid, becauſe the Eccleſiaſtical Court has no power to decree 
ſuch A rate, 1 Noll. Rep. 73. biſhop's caſe, and Wamwury ght . 
Bag how, Paſe. 7 G. 2. where ſaid, per Lord Hardwicke, That the > 2 Barnard, 5. 
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urs eee theſe caſes extends poly; to r 
n to account befor e the pariſhioners, and no e 
on thie ether fade it was fuld, That the Saber be K 
riſdietibn; as to the church-wardens accounts; it has power tg do roy 
rhingrincident to it. 7266. 173. Starkey v. Barton, and Cet . 
ed to 9 ＋˖⁊—v: That as th e bre 1 5 
Wit WW 5 


it was like wiſe object 

tion after- ſentrhce, the Wee a = b 

ee Wen 32: M71 © 1911 339 46598 [110 led cn 
eth. | 1. 35 * % moins 708 3 


10 Filer) fo tho proibiion „„ SES VOY 111 3458 of N 40 


„Ns 1 * 1 * e an gig 101 20 90 
Makipiece, contra, by 29917 ien Wes 12 is 

ce e 6 do 411 3 

- Page* The eetleGafical: court be 6 no powes, but to. deer an ac- 
cond; and then the account muſt be wy but they bave no. power 
to order a rate to be made to reimburſe; ſo in Tawney's: caſe, The 
church-warden had diſburſed money out of his pocket, upon a ſud- 
dentmergeticy of a great fickneſs in the tomn, and IE Wal Court 
would not help him. 


Probyn : As to the want of an affidavit in this caſe, it is not ne- 
ceſſary, becauſe the want of a juriſdiction appears upon the face of 
the ings below: n are always A to 
have raiſed monay enough to pay themſelves, A theref ore can in 
no caſe be 1 e 7000 
Wc ne roh Hat bagih M bir 

Chapph : It is very ies — Tæuney s caſe, That there cannot 
be a rate made to re- imburſe the church-wardens, and the reaſon is, 
Becauſe they are not obliged to lay any money out of their own 
pockets, 


Rule abſolute for a prohibition. 


Metcalf ver ſits Ives and Johnſon: : In Chancery. 


al vo 2 ILL brought for an account of the perſonal eſtate of William 


woman he is Ruffell, (by the plaintiff, who married one of his daughters) 
going to mar- Ferry to ſet aſidè an award concerning the diſtribution of it, and to 


22 +. have a releaſe given in purſuance of the award delivered up. There 


leaſe her or- Was a Croſs-bill likewiſe, praying that the award might be ſet 
phanage ſhar© aſide. | 

of her father's | | 

perſonal eſtate. 


atk. Rep. 63. The caſe was this: In the year 1703. articles indented. were en- 


pl. 21, 'See 
Wil. Rep. 640 tered into between . Ruſſell, citizen of 2 upon the intended 


| in notes. Mar- 


„ 


cy 


as the marriage portion and advancement of the wife, and When 
e lieu and bar of all ſuch part 
ad Hate 


the te laid Sarah, or ſhe and her intended huſband, or he in her 


right, ſhall or may claim or be intitled to by common law, or by 


virtue of any cuſtom of London. And the ſaid R. Johnſon and Sa- 
rab Ruſſell do ſeverally covenant with the ſaid . Ruſſell not to com- 
mence or proſecute any action or ſuit in law or equity, for any part or 
ſhare of the perſonal eſtate of the ſaid V. R. which he, ſhe or they may 
claim or pretend to have by virtue of any cuſtom of London; and that 
they wilt after the deceaſe of the ſaid V. R. execute a releaſe of all 
ſhares” which they may claim or pretend to have of the perſonal 
eſtate of the faid . Ruſſell. | + 2 T5Þc 


DBUI 8-108 


Farb, the wife, was an infant at the time of executing the ar- 
ticles. N blos 


The marriage took effect, and the 20000. was paid. 


William "Ruſſel, the father, afterwards dyed worth upwards: of 
20001. perſonal eſtate in the life-time of his ſon-in-law and daugh- 
ter; and afterwards diſputes ariſing between the plaintiff, who mar- 
ried another daughter of the ſaid W. R. and the defendant Johnſon, 
concerning the diſtribution of the perſonal eſtate, thoſe diſputes were 
ſubmitted to arbitration, and an award was made that Johnſon ſhould 
be allowed his wife's cuſtomary ſhare. 


The plaintiff therefore brought this bill againſt the executor and 
againſt Jabnſon, to ſet aſide the award and to have an account of the 
perſonal eſtate; and proved in the cauſe that the articles above- 
mentioned were ſhcwn to one of the arbitrators only, but not to 
plaintiff's arbitrator, but kept from him by ves, the executor, in 
whoſe cuſtody they were, and who had bought 7bnjor's cuſtomary 
part. 


| Toes, who was reſiduary legatee as well as executor, and had mar- 
ried likewiſe a daughter of V. Ruſoll, brought another bill in order 
to ſet aſide the award likewiſe, and for ſome other purpoſes ; but 
his counſel finding it more for their client's advantage that the 


award ſhould ſtand, inſiſted that it might not be ſet aſide. 
The 


F the real and perſonal eſtate of the ſaid V. Ruſſell, as 


——ů — = 


am = 


3 > A 2 * Sa G 
88. — — or z 


— 
— — 
- 
— PO ES Rs 


a —— 


2 x — —— y GEE A 2 ” _ 
- — - Sr EA YET HS IRS —— — 2 Cnc , 
W I x - 2 : - = — — — - LEE l . 
ban —— ” x — — - = . — Sw 4 
> - J as . - 2 1 he ad 
—> — 1 — - N 340 22 K — 9 
— . 2 2 
— . — - * 
5 4 I * , 
, — 
"i iS; 


* > — © *— % _ r —— - m * * 
4 we e 2 — * 1 — = = 
wA 8 2 9 8 3 rr wr 7 —_— .—> — Sx V5 — . . — 
— - 8 * — 2 2 3 _— * 
< * r * — ol - WS. = 5 — = 


— 7 
— TITTIES * 


| 
| 
4 
by 
T 
4 
1 
[ 
© 
. 
* 
— 
4 
as 
» 


——— — tree —E—Ä4—ᷣ note Or ro OS De NEO Rare 4 — 


Tee Tein Ale 9 


e eee 


Ter Matt of the Roll made 4 hes in this ans. Phat 'Bbth 
bills tould be difmiſſed ; and the matter is how brought ton re. 
hearing befote the Lord Chancellor. 27 0915 WEIS bes 


Ries, Attorney General, for the plaintiff: The que eh 161 k Wk. 
Ga 4 man before his marriage with a daughter of a freeman of Low: 
don, that daughter being under age, may covenant to give up all claim 
to the daughter“ 5 orphanage part of the father's eſtate after his death. 


.me WH e. 7 


la the preſent caſe here was, immediately upon the wiring, 
ſornething of a veſted intereſt, and it is not unlike” a woman's title 
to dowet. 8 ; en ON POLL 50 


7. s + | ' 7 ; : 
3F: © ; . k — 1 . . 5 9945 WG 13 


99 Bette BYE covenant not to caltn 4 even wa 10 which be bath 


Hobſon and no Wy 5 but only a poffibiliry : ſo in the caſe of _ Hobſon and Trevor, 


Trevor. 


Wil. Rep. 


191. pl. 49. 
10 Mod. 507. 


Stra. 533. 


A poſſibility or 


1722. the defendant married the plaintiff 's dauþHier,-and, 
peel ts the marriage, he not having much in preſent to ſettle, 
bot having great ex pectation upon the death of Sir Jobn Trevor, his 
father, the then Maſter of the Rolls, entered into a bond with pe- 
nalty of 5090), conditioned that he would ſettle a third part of all 
the lands, which ſfioufd come to bim upon his father's death, upon 
hicfelf for life, remainder to his wife for life, remainder to the He 
of the Marriage, fremainder to his own right heits © on the death of 
Sir John Trevor a'"Enfiderablt eftate deſcended to defendant,” and he 


contingency refuſing to ſettle according to condition, a bill was brought to com- 


may (ina court 
of equity) be 


ſeitled. 


Boxley and 
Newland, 
8 C. 


pel him to a fekte erte made The de fendant inſiſted, J, That 
be having no right or title to the eſtate at the time of entering into 
the bond, it could not be bound by his covenant. 2dly, That he 


might, if he. pleaſed, give up the penalty, and could not be com- 


elled to a performance beyond it: but Lord Chancellor held, that 
though he had no right to lands at the time, yet he might bind him- 
ſelf in a covenant concerning them, to be performed when they 
ſhould deſcend to him, for that a covenant might as well be con- 
cerning a thing to happen in future, as about a thing preſent. And 
zaly, That the defendant was not at liberty to give up the penalty; 


and decreed that the covenant ſhould be ſpecifically performed. 1 


Boxliy and Sir John Newland, in Can'. The plaintiff and en. 
dant had expectations from one Mr. Turges, who was no relation to 
either of them, and being afraid they could not keep up their intereſt 
with him if they did not agree among themſelves, they entered into 
a contract, That whatever Turges ſhould leave to either of them 
ſhould be divided between both ; Turges left much the greateſt ſhare 
of his eſtate to the defendant ; but the court decreed a ſpecific per- 
formance of the agreement. 


I Taylor 


aa tt. — 


— 333 a ® 3x08 <4 5 . —— _—— — 


— 
emma 


— 
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5 Taylor and Taylor in Sccio', The like contract between two bro- Taylor and 
the, 10 divide equally what ſhould come to them from their father, T#3lor- S. P. 


and the Tourt decreed a ſpecifick performance of the agreement, 


There have been caſes alſo of this kind upon the cuſtom of Lan- 
don. to nam s | 


$ TY 118 ba © Oz 3 5 My ; a 
Locher & al' v. Savage in Sccio', Treaty between B. and Sa- Lockyer anc 


Savage. 


vage, for the marriage of Savage's daughter, and articles were en- 2 Su 947. 


tored into previous to the marriage, reciting the intended marriage, 2 Eq. Cai. 
and in order that ſome proviſion might be made for the wife in caſe :“ Pf + 
the huſband ſhould break. It was agreed, that the ſum of 3000. part 
of her portion ſhould be placed out in Ea/t-India ſtock, and veſted 
in truſtees, to be paid to the hufband; but in caſe he fhould fail 
or die, then immediately to the wife for her ſole and ſeparate uſe, 
and afterwards to the iſſue of the marriage; and this portion of 
the wife was agreed to be a bar to any claims, that ſhe might have 
for any. part of the perſonal eſtate of her father by the cuſtom of 


* 


Lond, 


their bill for the wife's cuſtomary ſhare. Two queſtions were 
made; ½, Whether. the agreement for the wife to have the ſtock, 
in 9 Pan her huſband's failing was a good agreement. And the 
court held it to be good. 2dly, Whether the articles were a bar 
to the wife's orphanage part ; and they held, that as it was in their 
power to make ſuch an agreement, it was hinding to them. | 


Kemp and Kelſay, Chan. Preced. 544. and 594. Plaintiff having xe,., ... 
married a freeman's daughter, covenanted to accept 1001. then paid Kell). 
in full for his wife's cuſtomary ſhare after the death of her father; 
and a releaſe was given; but the father dying worth 10, ooo J. a bill 
was brought for this cuſtomary ſhare ; and though it was ſaid, that 
this was only a releaſe of a poſſibility, and that it was done during poſſbilitie: 
the coverture, and the wife's right attempted to be bound by it; and contin- 


yet Lord Macclesfield decreed, That the right being veſted in the Sent fees 


may be re- 


huſband, whether payable in the preſent or in futuro, it ſhould leaſed. 
bind the huſband. 


That in the preſent caſe the huſband's right only is concerned, 
for there is no doubt but if the wife were to die, her ſhare would 
ſurvive to the huſband. I Yernon 89. 


As to the award, the articles being kept away from one of the 
arbitrators by the executor, is an evidence of its being obtained by 
fraud, and therefore mult be ſet aſide. 5 
41 On 


Trinity Term 10 & II Geo. 2 388 


272. pl. 36. 


The huſband afterwards became a bankrupt, and the plain- orphanage. 


tiffs a gnees under the commiſſion after the father's death, brought Pliniff wy 
e rele 0 
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| ; ts the * fide it was argued by Fazakerly 5 Bums That 
| this not being the huſband's eſtate, but the wife's; that none but 
her agreement could have made a ſpecific lien upon it; and it is 
of another conſideration, whether compenſation: bought not? 40 [be 
h inſt the huſband in damages upon his agreementz=butithar 
che ait could not agree, ſhe Kut a0 ability! th contract by teaſon 
of hercinfancy, and not _—_— done any Fong ſince to a Aer 
agrecment. . 998 0 1 8 to 1815; 
10 Ai vio 9 egichh. 15 tr VE to 


That i in no * any thing can be a ſpecific lies, but were it dl fo 


ab origine, but in this caſe it was utterly uncertain whether he Would 
evet he intitled to the diſtributive ſhare of the wife, and if the huſband 


had died in the life-time of his wife's father, there could have been 
no colour to ſay, * this agreement would have bound the who, 


| That-if- this covenant be not ſtrictly a ſpe e lien, bert PORE no 


equitable circumſtances to give the e er relief in this caſe rr 


99 VO, 1818 18419 2 


That ther i 55 Inn doubt but a woman of full age Ss * 
acer ptanother thing in ſatisfaction of e We. but 1 in this caſe 


ſhe was under age. „ moflie 


. 51.45. üuttopney General in reply cited a caſe of Fiſart v. Langdale 


FX. before: Lord oKinggzow perſon before his marriage contracted that he 


would :ſettle-npoty his: wife an annuity for her maintenance and ſup- 

; port after his death q; ãt᷑ came to be confidered, whether this ſhould be 

How dower a bar of her dower; and the court ſaid, That notwithſtanding ſhe had 

jv" be bar- a right to her dower by law, yet in equity this ſhould bave the ſame 

; conſideration as if an annuity had actually been ſettled upon her for 

life for her jointure; and though it was not mentioned to be for her 
maintenance and ſupport; it was held to be the fame thing. 


 Hardwicke Lord Chancellor: The matter will fall under two 


queſtions, 1/, Whether by the articles entered into upon the mar- 


riage of Johnſon and his wife, they are either in law or equity 
bs from claiming any ſhare or orphanage part of thy teſtator' I 
eſtate: j nas 


h. Whether the plnif e can claim mw benefit of that ugree- | 


mg: and 


part barred or ſatisfied, the award made in this caſe will make 
any alteration, and conclude the plaintiff from taking advantage 
of it. 

As 


* 
N „ r —_— n 


A third queſtion may ariſe, Whether, ſuppoſing the 8 


— 2 ee 


Trinit Herm 10 C 11 Ge⁰ | 
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a to thedfirſt, I am of opinion, That the defendant Juhnſem is 
barted chyi theſe articles. J 18 fle | rind 100 eic 
er 71 bas 2 It 1048 1 9 | 05 133188 10 
AIchis is an agreement entered into by the huſband in conſideration 
af cthemdarriage,-:and of the portion paid by the father for her pre- 
ferment i the world long before he was obliged to advance her o 
ſhilling z and there is no pretences of any advantage taken by the 
father of a pre- engagement of the affections of the young couple, 
or of any hardſhips put upon his daughter, which poſſibly might 
make an alteration in the caſe; but it ſtands ſingly upon an 'agree- 
ment made by the huſband while the wife was under age, to quit 
all Hin to her orphanage part of her father's eſtate in conſideration 
ue 9603 Daudd gust noo) o. 
And I think this muſt have the effect of a bar, whether it is taken 
to be ſo by the cuſtom or not; for there are many caſes where a 
wife may bar herſelf in a court of equity of her ſhare in her huſ- 
band's eſtate, or a daughter at full age of her father's eſtate, though 
it wauld not be ſo by the cuſtom of London; and I think 'there! is 
no difference as to this between rights at the common law, and by 
the cuſtom of London or any other place. 598 oba 28w 50 


There is no queſtion. but that a wife may bar herſelf of rights at 
common law in this court by ſomewhat which would not be a bar 
to her at law, as is commonly done in the caſe: of dower, and 1 
think it is the ſame as to cuſtomary rights. And tus to the objec- 
tion, that at the time of this agreement there was a contingency only, 
and nothing veſted, the ſame might be ſaid as to dower; and other 
caſes of the like kind. And there is no more doubt in a court of 
equity, that a man may bar himſelf of a contingent right or of a 
poſſibility, than that he may of a thing certain. 


It has been ſaid indeed, That the wife was under age, and that 
therefore in the nature of the thing it is no bar or compoſition with 
regatd to the wife herſelf; and therefore it is rightly admitted, 
That had the huſband died before the father, it had been a great 
queſtion, Whether ſhe would have been barred; though even then 
it might have barred, if the huſband had by the articles agreed to 
have given her a ſettlement in conſideration of this portion, and 
of its being a bar to her, for I do not know how in a court of 
equity ſhe could have claimed her orphanage part, and the jointure 
ſettled in lieu of it likewiſe ; but upon the nature of the thing with- 
out any ſuch collateral circumſtances there is nothing that will bar 


hen. ' 
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8 the But 3 theſ: enen may bind the huſband ; he is living | 
bimleibef a at- the death of the father, and if be is bound, cannot a court & 
contingent equity compel them to be carried into execution? Certainly. it may; 


NEA and the huſband may now releaſe this right ſo as to bar bath him- 
entitled oo ſelf and his wife; for it is a perſonal intereſt accrued tothe wife 
the death of during coverture, and may be as well releaſed by him ab a bond 
bis wife. made to the wife; therefore, as the d h e _ 


ne wiring muſt enforce it. t b , 4 


„ 


1111 


* 


78 


By the *. cited it has been A that a hn = may 
bar, henſelf when of full age, and as the huſband is here the — 
perldn before the court, the court muſt decree againſt him; and it 
— be very fatal to the city of London, and attended with very 
bad conſequences, if this were not a bar; for fathers conſider the 
ſtate of their families, and what is proper to. be done for them; it 
may happen to be very convenient to them to marry a daughter 
under age; but if it be ſaid, that when they do ſo, they cannot 
poſſibly ſecure their perſonal eſtates from any future claims, it 
might prevent fathers from doing it, though that might be moſt 
for the benefit of thoſe daughters, and of he reſt of K's families, 
And therefore I am of opinion, that this is good, and ought to have 
its effect in a court of equity. 


The next queſi 1s, Whether the plaintiff, ho is one * the 
daughters of "Ruſſel; can claim any benefit of this agreement, or 
whether it is only to be taken advantage of by Ruſſell's executors, 
And that depends upon this, Whether "his part which would have 
been Jebnſon's orphanage ſhare will go to encreaſe the whole per- 

ſonal eſtate, and ſo enereaſe the orphanage ſhare along with the 
reſt, or whether it will go oy to encreaſe the teſtamentary or dead 
man's ſhare. 


It has been a conſtant rule, That where an agreement or compoſi- 
tion is made with a wife or a daughter, to exclude them from the 
perſonal eſtate of the huſband or father, which has been a bar 
within the cuſtom. of London, it is looked upon as encreaſing 
not only the dead man's part, but the whole perſonal eſtate, and 
the whole is to be divided in ſuch manner as if the party barred had 
been dead; as where the wife is compounded with, the petſonal 
eſtate is divided into moieties, and the dead man's part is alete 
as one moiety, and the children s as another. 


The only queſtion that could have ariſen as to this is, Whether 
this being an agreement only to be carried into execution in a court 


of equity, and not a bar by the cuſtom, ſhould have the ſame 
I effect 
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Trinity Term 10 & 11 Geo. 2. 389 


eſſeck and I think it ought, for the agreement of the parties is, That 
the portion ſhall be accepted as a full ſatisfaction and bar of the cuſto- 
mi part, for as agreements for doing either a legal or a, cuſtomary 
act urs Confidered in this court juſt as if done; this muſt be at- 
conded with the ſame conſequences as if the defendant had been 
actually batred, and then this will encreaſe not only the dead man's 
part, but the whole perſonal eſtate of the father, and the covenant 
to releaſe to the repreſentatives of the father, ſhews that it ought to 
be ſoß for they are truſtees for all perſons claiming any benefit out of 
the perſonal eſtate of the deceaſed, and therefore the plaintiff hath 
a tight to call upon the executors to demand ſuch a releaſe to be 


The third queſtion is, Whether ſuppoſing it is a bar, the award 
made in this caſe will make any difference, and preclude the plain- 
tif from the advantage of. ſuch bar; now I think he is intitled to be 
relieved againſt this award, becauſe the articles of agreement were a 
material part of evidence as to the juſtice of the caſe to be laid be- 
fore the arbitrators ;/ and it is plain they were never laid before both 
of them, as they ought to have been. 1 1 es! 


For though it is true, that arbitrators are judges of the parties 
own making, and therefore there is no colour to ſet aſide an award 
becauſe they have miſtaken the law, or judged. wrong upon a 
doubtful point, yet the fact is to be laid fully before them, and if 
there has been any induftry or art uſed by either of the parties to 
conceal, it is ſufficient to make void the award. Befides here are 


bills of each ſide which pray to ſet the award aſide; it is true one Award where 
of them may be diſmiſſed if the party pleaſes, but as both are ſet aide. 


brought to a hearing, how can I ſay that what appears juſt to be 
done, and what both parties have prayed ſhall not be done. Then 


Lord Chancellor pronounced his decree, That by the articles 
made in 1703. Johnſon and his wife are to be conſidered in equity, 
as barred of her cuſtomary ſhare of her father's perſonal eſtate, and 
that the arbitrators nominated on the part of the plaintiff, not ha- 
ving been informed of the contents or effects of theſe articles, and 
both the bills praying to ſet aſide the award, That it be ſet aſide; 
that the eſtate of William Ruſſel be divided into two equal parts, one 
whereof ſhall be conſidered as the orphanage part, and the other as 
the dead man's part according to the cuſtom of London; and ſuch 
orphanage part to be divided into moieties, . one moiety to be re- 
tained by the defendant Ives and his wife, and the other by plain- 
tiff and his wife; and that the defendant Jobnſon in purſuance of 
his agreement, do execute a releaſe of his wife's cuſtomary ſhare, 
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The next day the Lord Chaneellot brought into. 26a a copy of 
a by-law of tip city of London, called Judd's law, made for the 


explanation of this cuſtom in the 5th of Ed. 6. where among other 


things it is enacted, That if any freeman's child, man or woman 
fortune to. be married, in the life-time of his ur her father, with his 
conſent, and be not fully advanced to his or her full part or portion 
of the goods of his or her father as he ſhall be worth at the time of 
His decade That then every ſuch freeman's child ſo married, ſhall 
be to all intents and purpoſes excluded and debarred from taking 
his or her cuſtomary ſhare of the father's perſonal eſtate, to be had 
at the time of his deceaſe; except his or her father, by his laſt will 
and teſtament, or by ſome other writing by him written or ſigned 
with his name or mark, ſhall expreſs and declare the certainty and 
value of ſuch advancement; and then every ſuch orphan, after the 
deceaſe of the father, can bring forth ſuch teſtament or Writing 
wherein the ſum advanced in certain may appear, ſhall be permitted 


to bring into hotch-pot ſuch his or her portion or the value of it; 
and ſhall have as much as will make up the ſang, a full child's 
| er 


part. or portion of the cuſtomary eſtate his or her father had at the 
time of his deceaſe, notwithſtanding he ſhall by any writing under 
his s hand and ſeal declare ſuch child to have been fully, advanced, 


"Provided, "Phat if any "OT s ſon being of full age, who hall 


be afterwards married with conſent of his father, or any perſon is 


of full age, who ſhall afterwards marry any freeman's daughter, and 
confeſs himſelf by writing to be fully ſatisfied of the cuſtomary part 
or portion, due or to be due upon the death of the father by the 


law and cuſtom of the city, then every ſuch perſon ſo confeſſing or 


diſcharging, ſhall be reputed to be fully advanced, and be diſabled 


to claim any part or portion of his or his wife" > father' $ eſtate. 8 


Which by-law his Lorddup thought was very like, if not in point 
to the Preſent = 


Anonymous. 10. afl3 OG 


RESPASS; defendant juſtifies, as bailiff to Lord Bathurſt; 
_ plaintiff replies, That Lord Bathurſt. was not leite; and the 
cauſe being to be tried at the next aſſizes at 79rk. 


' Fenwicke moves to have the trial put off, til the Dutcheſs of 
Buckingham be compelled by Chancery to produce a deed at the 
trial, Which ſhe refuſes. 
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Oaurt tefuſed the motion, For perhaps the Dutcheſs may have 
ah intereſt in it, and what is that to the plaintiff, for he has not 
the deedꝗ nor is in colluſion with the Dutcheſs, in which caſe 
pofſibly you miglit have framed a proper motion; but the court of 
equity is the proper place to apply to, and if they think proper, will 
grant an injunction. However your affidavit is not ſufficient, for 
you only ſwear you apprehend the deed to. be material, but you 
ſhould have ſworn you cannot ſafely go to trial without it. 
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Between the Pariſhes of Butney and Benhall. 


a 
A 

1 
of £ 


20. Poor perſon one J. C. and his wife and children, were by an Seſſions cafe. 
I order of two juſtices, confirmed at the quartet-ſeſſions, remo- Por: 255 oy 
ved from the pariſh of Benball to that of Butney ; and the order of: * 2 
ſeſſions Rated the cafe ſpecially, viz. That the ſaid T. C. took a leaſe Andr. 3. 
of 4 wind- mill in the pariſh of Benhall, for three years at 30 J. per df. St 403 
ann. and likewiſe hired a. cottage in the ſame pariſh by parol for one pl. 320. 
year, and ſo from year to year as long as both parties ſhould pleaſe 

at 37. per ann, That he occupied the mill for three years under the 


leaſe,” and paid the rent; but had given ſecurity to the landlord 


during that time for the payment of it, That at the end of the three 1 

years he occupied the mill under a parol agreement, to hold it as -} Þ 
long as he thould pay the rent, but then he gave no ſecurity ; and \ 3h 
that he alſo during that time had another cottage in the ſame place | 0 
at the yearly rent of 3/, 25. 64, _ e 14 


Lid moved to quaſh theſe orders, he having gained a ſettlement 
in Benball, by renting the wind-mill, which is according to the 
ſtatute of 9 & 10 V. 3. renting a tenement of 105. a year, and he 
cited Salk. 536. adjudged that renting a water-mill of 10s. a year 
gains a ſettlement. And the caſe of The King v. Inhabitants of 2 Stra. 508. 
Guildford, Hil. 8 G. 1. where it was holden, that renting a mill 
generally gains a ſettlement. 


On the other ſide it was ſaid, in ſupport of the orders; that a 
wind-mill is not a tenement within the act; and it was further ſaid, 
That the reaſon why renting a tenement gains a ſettlement is be- 
cauſe the perſon is ſuppoſed to be of proper abilities and circumſtan- 
ces, if a landlord will truſt him ſo far; but in this caſe it appears he 
was not of ſuch credit, becauſe he was forced to give ſecurity for the 
payment of the rent. | rm 


Tee Ch. J. abſent. 
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Prohibition. 


Seſſions caſe. 
Bur. ſet. caſ. 
109. pl. 34. 
Sel. caſ. 401. 


pl. 319. 8 
Andr. 4. 


| * a rule to ſhew cauſe was made before 


want of juriſdiction appears upon the face of the proceedings 
we prohibit, after ſentence, without afhdavit, But in this caſe it ap- 


— x - 
2 | 


459 6 Court gave latte 6901 to the U ur reaſon, Pork as to ww 8. 
195 held that a windmill was plainly within the ſame reafon as a 
water-mill, and was a tenement within the meaning of the bet. 80 


er orders were r 
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Mz I ON for a prohibition to the Eccleſiaſtical court. in, A fait 
for. defamatory words, vi. for calling the party whore; | upon 
vegeſtion that the words were ſpoken in London; the motion. was, 


re ſeotence given, but not 


ſerved until after fentence. 
bs abn. 


Per cur : If the rule is not ſerved. they may zo on to-ſentence, 
and if ſerved after ſentence only, it is the ſame as if the motion was 


after ſentence: in this caſe it is plain they had not juriſdiction, for 
though they have juriſdiction for theſe words in general, yet they 
have dt not when ſpoken. in Loudon, becauſe there the ſcandal is tem- 
poraty, bevauſe whores. are pupiſhable by the, cuſtom of Londen; 
and we ate baund vo take xy of theſe cuſtoms. of Londen, be- 
cauſe they ace. eſtabliſhed; by add of, parliament; and whenever the 


pears from the ſaggeſtion only, that the words were ſpoken in Ton- 


on and therefore: being aftec ſentence it ol have bee, verißed 


by affidavit; for want - which 


: 1 14 


The rule to ſhew cauſe why there ſhould not be a kts muſt 
be diſcharged. 
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den the Pariſhes of Widwelly a and F rings 


DER. of two juſtices made to remove a poor poſs lem 
M. to the pariſh fo; F. ; 


This order was diſcharged by an order of the quarter. 2 | 
which ſtates the fact to this effect: That the poor * — was hired 
for a year, and lived two years as a covenant ſervant in the pariſh. of 
F. after which he went and lived with his father and mother in a cot- 


tage, 


1 


** . 3 2 


* - 
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| until the leaſe was 
determined, and then he took adminiſtration to his father; upon 
which cale the ſeſſion being of opinion that he had gained a ſettle- 
ment by living in the cattage, diſcharged the order of the two 
jultic Nene. a | ur 

In ſupport of the order of ſeſſions, was cited a caſe of The King 2 Sel. cat. 
and the pariſh of Miley, in Wilts, Mich. 2 G. 1. where a cottager 1d, Fl. 85. 
having built a houſe upon the waſte, the lord agreed to grant him a - 8 
leaſe, and a ſum of money was depoſited as the conſideration of the 
leaſe; but nothing further was done, and no leaſe was granted; after 
che cottager's death, his daughter claimed it, and ſhe and her huſ- 
band lived there ſome time; and the court was of opinion, That 
thhugh no Teaſe was actually granted, yet the enjoyment of the place 


and Tiviog there had gained a ſettlement, 


| N. B. The enjoyment by the father and daughter was forty 
years. 


But Per cur The order of ſeſſions is bad. 
e rieten | 
Toer abſent. | 


Page: Whatever expectations the pauper might have in this caſe, 
he had not this cottage in his own right, and therefore the order of 
of removal was good. . Suppoſe a man ſhould demiſe a houſe to another 
10l. a year, to pay his debts which amounted to as much as the houſe 
was worth; would the deviſee by living in this houſe gain a ſettle- 
ment? No ſure. Then this being only 30 or 405. and not land of 
inheritance, the queſtion is, Whether it can be within the equity and 
meaning of a tenement of 100. a year? Indeed where a perſon has 
land of inheritance we do not remove him from it: and as to the 
caſe cited, there had been ſo long a poſſeſſion, that it was like an in- 
heritance. 


Probyn: The only queſtion here is, Whether the pauper was re- 
moveable? Now when an eſtate comes to ſuch an one, whether by 
inheritance, or as executor, or otherwiſe, he is not removeable from 
thence after having lived there 40 days; but in this caſe the admi- 
niſtration was not taken out until after the term ended, which could 
give him no intereſt, but he was there only as a tenant at will, and 
ſo might have been removed, and being removeable could gain no 


ſettlement. | 


1 apple: 


Ann 


Trinity Term 10 & 11 Geo 2. 


e : There was no time that this poor perſon was irremore- 
able, and 1 always took it that, to be irrenioveable and to gain a ſet- 
tlement are equivalent. 


Order of ſeſſions quaſhed. 2 A BF a] 


Hughes and Bees, 


Of the firſt N an action of account, Denniſon moved, That the fiers facias 

judgwentinan | executed in this cauſe and the money levied might be reſtored; for 

aQtion of ae this was an action of account to which the defendant pleaded, That 

Quod compu. he had fully accounted, and iſſue being joined thereupon the jury 

ter, Aver. found for plaintiff, and aſſeſſed damages and coſts, and judgment 

18 entered accordingly, and this execution awarded; whereas, upon that 
verdict, judgment ought to have been only quod computet, and then 
the parties ſhould have entered into an account before auditors, and 
the Final judgment not to have been ſigned until then. x 6 


„ Ti 


For the plaintiff it was ſaid, That ſuppoſing this judgment wrong, 
yet the execution ſhould not be fet afide _ es: ot a Writ 


of error ſhould be brought. — — 
Lee, Ch. J. abſent. 


Per cur*: The j Err is wrong, for it ov had A 
computet ; and we will take this to be an irregular . 2. 
and) as 


Waren ge, nal judgment figned- befotè any interlocutory judgment 
_ judgment appeats to be wezol we muſt ſet that Mae as well as 
d:n9b 25/1 +»11c ThE ben for I don't ſee how we can ſet aſide the execution, 


5 | We the judgment ſtands as a Warrant for it. | 
« Dian 0e re Wi THRICE Jidghieie' und Eresptte oed Fe fe 
| 2 Is f age and the money levied to be reſtored, and the plaintiff to pay 
0; 88 Coſts of the motion. 
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* D about a ſuit brought againſt them in the Spiritual court for a husband and 
2 Stra. 1056. 


Middleton and Croft, 
\ LAINTIFFS, huſband and wife, PAR in prohibition Prohibition by 
clandeſtine matriage without banns or licence, and at uns af _— 
* canonical hours; and upon demurrer to the declaration, of huſband &c. 
". "ih. was given laſt Michaelmas term, that a conſultation ſhould . 
go as to the marrying without banns or licence, and the prohibition 2 Baraad. B. 
to ſtand as to ſo much of the ſuit as was for marrying at uncanoni- R. 35": 


cal hours. evan wn 
2 Kel. 148. 
After which judgment, the huſband being dead, application was „ 


made to the court that the wife might have her coſts ; ; but the huſ- 320. pl. 14 
band's death not being ſuggeſted on the roll the court would do no- 
thing in it. 


A ſuggeſtion of the huſband's death was then made upon the roll, 
and the court again moved that the maſter might tax coſts for the 
wife, and thereupon three queſtions aroſe. 
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e Whether, by the desth of ths hand. this rae OY 
tion be abatod, or if it ſurvives to the wife. ee 


n n 25 a 17 —— 


'2dly, Suppoling it not abated, then eee the p aigt 


a _ Michaelmas Te rm. 12 80512 


only dbtain 4 prohibition as to a ſmall part, and u co ih 
awarded fur the reſt, the plaintiff: be entitled to dy cl coſts t 
of the fatute 8 & 9 I. 3. r 22 

{ nobpHlu}nos s matdw 15: 


1} 51011 


ah, If intitled to coſts at all, whethet it Be ts Eos" fm the 0 
time of the firſt motion, or only from the declaring in prohibition. 5 


As to the ſecond point, the caſe of Dr. Bentley and the bifliop of 
Ely, 2 G. 2. was cited for plaintiff; where, in a ſuit in prohibition 
in this court, judgment was given 'that the prohibition ſhould wi 
as to all the articles, concerning which the Dr. was libelled below; 
but upon a writ of error in the Houſe of Lords that judginent | Was 
reverſed, and a new judgment given, That the prohibition” Mould 
ſtand 8 to part of the articles, and a conſultation go as to the re r 
and there it came to be. debated, Whether the plaintiff io Fon 
tion was intitled to coſts, he having judgment only for part, and this 
Was ſolemnly argued, and a day being appointed for that Purpoſe, 
by all the judges then preſent, and 8 the N * e 
ment for bis colts.” 


PR to the chird Y che plaintiff's counſel cited the caſe of et 
nam and Archer," Hill. 12 G. 1. where the queſtion was, Whether 
the plaintiff in prohibition was intitled to coſts after judgment by de- 
fault, and the ſtar. faying no mote than where the plaintiff obtains 
judgment or award of execution after plea pleaded or demurrer, and 
that caſe was not determined; but in that caſe was cited the caſe of 
Sir H. Hwyghton and Starkey, where | in the Exchequer chamber, be- 
fore all the judges, That coſts in prohibition tal to be gia From 
the time 7 he the firſt motion. 


* 


They cited likewiſe the caſe of Berry and Croft, B. R, * 
G. 2. where the fame thing was reſolved, for that words, ſuits in pro- 
hibition, which are mentioned in the act, mean nothing more than 
an application to the court for a remedy, which is by ihe. firſt 
motion. 


Upon the authority of which caſes the whole court, in Hill. term 
laſt, were of opinion clearly, That a plaintiff in prohibition having 
judgment for any part of the matter declared for, is intitled to his 
coſts, and that from the time of the firſt motion : and lord Hard- 
icke then obſerved, That this caſe is within the very words of the 
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ſtatute, which are, If the plaintiff obtains judgment, or any award of 
execution after plea pleaded ordemurrer joined ; and the ſtatute, only 

ides for the defendant's recovering his coſts in ſuch ſuits where 
the Fear ſhall become non-ſuit, or ſuffer a diſcontinuance, or a 
7erdict | all. paſs againſt him; neither of which is the caſe here; 
and 38 0, the quantum of the coſts, he ſaid, that though it is an 
equitable conſtruction of the ſtatute, to give coſts from the firſt motion, 
yet where a conſultation is awarded as to part, it is in the diſcretion 
of, the court, upon the circumſtance of the caſe, whether they will 


% 1 % ” + an 
allow fo much or not. But 


* * 


not being then fully reſolved, took time to conſider. 


As to the firſt point in this cafe about the abatement, the court 


It was argued for plaintiff, as to this point, that this being a writ 


of error not to recover any thing, but only to be diſcharged of a 
burthen, that therefore it is not abated even at common law, like as 


in an audita querela, the death of one of the plaintiffs or defen- 


dants, ſhall not abate the writ, for that reaſon. 11 Rep. 135. 4. 
Read and Redman's caſe. So in a quare impedit brought by coparce- 
ners or by baron and feme, the death of one of the parties ſhall not 


abate the writ, 7 Cy. 26 6. and in Owen 13, William Barker's, caſe, 


where a prohibition was brought by two perſons for tythes, it was 
held, That the death of one of them ſhould not abate the writ of 
prohibition,. becauſe nothing is to be by them recovered, but only 
they ate to be diſcharged of tythes; and though that cate was not 
againſt a huſband and wife, yet that will not make any difference, 
becauſe the ſuit below in this caſe is not civiliter, but criminaliter, in 
order to puniſh them; and a wife in a criminal proſecution may 
anſwer and be puniſhed without her huſband, and if a fine be fet on 
her, it ſhall not be levied on the huſband, 11 Rep. 61 6. in Dr. Fef- 
ters caſe; ſo that the death of the huſband, in this caſe, will not at 
all leſſen the puniſhment of the wife; nor is the ſuit below abated 
by death. Cro. Fac. 483. The biſhop of Carliſſe's caſe. 


But however, if this were an abatement at common law, it 1s 
plainly not ſo now by the far. 8. & 9 M. z. c. 11.4.7. which enacts, 
That if there are two or more plaintiffs, and one or more of them. 
die, and the cauſe of action ſurvives to the other plaintiff, the writ 
or action ſhall not be abated thereby: now the cauſe of action in this 
caſe is the. proſecution againſt huſband and wife, and the wife has as 
much cauſe to complain thereof as the huſband, and conſequently as 
much a right to ſtay the ſuit, and therefore the cauſe of action ſur- 


vives to her according to the words of the ſtatute. 
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| Für he defendant it was ſaid, Tbit: 26 40 we ay * Ore Wy that 
Waß 4 Prohibition for perſons who needed not to have 5 joine Ta 


might ave had ſeveral Pe. as the AR nov but. 


' io bytibiband'and wife. 


Therule of 
abatements. 


of Wife, and the huſband dies, that the writ does not abate; 1. 


- be itititled te caſts. 


Ir $50Þ wort JU „ni eie it . 


That no caſe is cited where action brought b Yy or again(t ape 
ni 


in Ch. it. 285. 4. In action of waſte by 8 4 5 1 
der in ſpecial tail, and the wife die without iffu 


abäte. And in Stile 138. Witte and Ux' againſt 2 5 d 


it is hot determined, yet it is ſaid the court inclined, That in an Action 


againſt huſband and wife for flanderoug * the huſband . 
that the writ ſhould abate. T APA Ying 
£1:9D 90 HO 1 $0 


Then as to the ſtatute, that intended to legit ws for partners, 


HET 4. real cauſe of action ſurvives, whereas in ſuits by w{band 


And Wife, they ate conſidered only as ſuits. of the hoſban „and if 


gment ſhould be pre N the wife hs * party would. not 


a 11 40110) 
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For the Slain i it was anſwered, That as to Cy, Litas 6. "where 
an action v waſte” is brought by daron and feme, in remainder in 
ſpecial tall, it is Alowed, becauſe waſte is a damage to the inheri- 
tance, and the writ muſt be, ad ex hereditationem;. and therefore 
when the inheritince is gone by the death of the wite, without iſſue, 
the writ muſt fall of 'cotirſe; and as to the caſe in * there i Is 2 


ale in Haydres. 10 f. which is contrary. 


| | Clive and cindy for phintif. 
Strange Solicitor General, and Serjean Wynne,, for defendant, 


And hereupon the court were, this term, clear of opinion, That 
this was not an abatement at common law, and if it had, it were now 


no men 9 K. 3. 


Lee, Ch. J. I take the general rule of abatements to be, That I 
the plea depending continues after the death of either of the parties, 


in the ſame kind as before ſuch death, that then the death will Not 
make an abatement, and in the N 80 that have been mentioned, 


as of coparceners, and there though there be a ſummons and ſeyer- 


ance of one of them, and that coparcener dies, there ſhall be an 
abatement, notwithſtanding the ſummons and ſeverance ; and yet if 
an executor be ſummoned and ſevered, and dies, it ſhall not be an 


_ abatement, as is relolved? in Reed and Redman' s caſe ; but the reaſon 


of 


0 | A 
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the difference is, that where the coparcener dies the ſurvivor is 


'Jhtieſe'to recoyer the whole, and therefore ought to vary her writ : 
hd T take it to be the meaning of Lord Cote, when he fays, If the 
21 jean 


iff may have a new writ the abatement ſhall be, he means a 
writ that varies in its demand from the other; but how does this 
= land here is a declaration in prohibition by huſband and wife ; 

ROW, vppolimg we ſhould adjudge this writ to be abated, can the 


0 48 this, which differs entirely from the caſe where plaintiff: may 
e a new writ of à different form, notwithſtanding there be a ſe- 


verance. The diſtinction too, where the writ is to demand ſomething, 


and Where only to ſue for a diſcharge, is very material; and therefore, 
though in a writ of error, that being to have reſtitution, the death 
of one will abate it, yet in an audita querela ſuch death will be no 
abatement, becauſe that is conſidered only as a ſuit for a diſcharge: 
fo that 1 do not think this would be an abatement at common law. 
But the caſe is ſtrong upon the act of parliament, for that extends 
generally to all plaintiffs where the cauſe of action ſurviyes; and no 
doubt it does here, for the alone has a right to a prohibition to pre- 
vent the puniſhment or proceeding in the ſuit. The only difference 
that has been mentioned between this and other caſes, is, that 


"Wie Proceed 1 any other manner than ſhe is now doing? no ſurely, 


' S3(Lhbili dh $1. AT | Sg © | 7 _ 
here the plaintiffs were huſband and wife, but in Hardres. 161. 


Harris v. Philips and Biggs, in an eſcape againſt the ſheriffs of Lon- 

"den, after trial at Ni prius, and before the day in bank, one of them 
died, and this was held to be no abatement. And the court com- 
pared it to a treſpaſs, or ejectment, brought againſt baron and feme, 
who are but one perſon in law, and yet if the baron dies, the ſuit 
ſhall proceed againſt the wife, in which inſtance there is put this very 
caſe, and this is as ſtrong a caſe to conſider them as different perſons, 
as any whatever. 


oy Rule abſolute for allowance of coſts to plaintiff. 


Caſpburne and Inglis et at. In Chancery. 
q 1 Poſt Termin. Hill. 11 Geo. 2. 
7 WENTY-FIPTH of March, at the day of cauſes by con- 
cauſe. 


Anne Caſburne being ſeized in fee, did, before her marriage, bor- 
row 900 l. of the defendant Scarr, and by the leaſe and releale to 


There may be 


ent Lord Chancellor Hardwicke delivered his opinion in this a Een by 


the curteiy of 
a truſt or an e- 
quity of re- 
demption. 

7 Vin. abr. 
156. pl. 23. 


I {ſecure 2 Eq. cal. abr. 


728. pl. 6. 
Atk;Rep.Co 30 
pl. 275. 
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2 the payment — the mortgaged the land in Wellen to the 
| defendant r, in fee, ſubject to redemption. wa 45 1 ab os 
a 1729. the faid 4. Caſturne married übe Aeon i Highs, 
and died on the gth of Nov. 1737. leaving iflue by him a fan, who 
died without iſſue, and upon his death the plaintiffs, Z/14abeth and 
Mar) «i who were liſters to me ſaid Hm, were His heirs at 


law. 4 p 5 1 F o : : _ > 4.0 


4 


In Tig term 1733. the two plainciffs; Ulle a fled thee 
bill againſt. the mortgagee, and againſt the defendant Inglis, to have 
liberty to redeem, and to have an account of the rents 1 the teal 
eſtate 1 e to the ſon, 0 being un heirs at * W 


en vai, by his anſwer infiſted, that he engen by de 
curtely,; {i 


The cauſe was heard Aae the Maſter of the Rolls, whs PO 
That the defendant Inglis was not intitled to be tenant by the cur- 
teſy, and that he ſhould account for the r rents and Pace from the 


death of the ſon. . 
F rom 1 decree che defendant 1 now appeed. 


And the queſtion hereupon i is, W hether a huſband can' 1 tenant 
by the curtely of an equity: of redemption apon; A mortgage in fee. 


This queſtion re upon two confiderations. - * 


| What kind of intereft an equity of redemption i is in the eye 
of chi court. 


2dly, What is TOR to intitle a huſband to be a tenant by the 
curteſy of an equitable intereſt in lands, 


5 As to the firſt conſideration, an equity of redemption has been 
conſidered as an eſtate in the land, ſuch an intereſt as to deſcend from 
anceſtor to heir, ſuch an intereſt as may be granted, deviſed, en- 
tailed, and the entail barred by a common recovery, &c. This 
proves that it is not a mere right, but is ſuch an eſtate, as that, in 

the conſideration of this court, there may be a ſeifin of it; for other- 

wiſe, a deviſe thereof could not be good. The perſon. who has it 

is conſidered as the owner of the land, and the mortgagee to retain it 

only as a pledge, and therefore, even a mortgage in fee is conſidered 

6 as perſonal effects, notwithſtandiog the legal eſtate is in the heir of 
the mortgagee. Neither will the mortgagee of ſuch a mortgagee be 


tenant 


— 
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_ tenant by the curteſy, unleſs the mortgage is forecloſed, for then the 


land is ao longer a pledge only to the mortgagee ; and ſuch a mort- 
5 


gage will not paſs neral deviſe of all lands and tenements, as 
was determined in the caſe of Sir L. Strode againſt Lady Ruſſell and 
others, $. Vernon 62 5. and if ſo, it ſhews that a releaſe of the 
w of redemption, or a forecloſure thereof, is conſidered in a court 
of equity as a ne purchaſe of the real eſtate in the land, and that 
the mortgagor is conſidered as having the real eſtate until then. Upon 
the like reaſon in 2 Fern. 401. Burnet v. Kinaſton, a mortgage in 
fee was held to be only a choſe in action, and ſo to ſurvive to the 
wife; and if the mortgagor's intereſt be in the eye of this court an 
intereſt of that kind only, it follows that the perſon who is intitled 
to the equity of redemption, muſt, in this court, be conſidered as 
having the real eſtate ; & otherwiſe that would be quite ſunk, which 
can by no means be admitted: this will be further proved by conſi- 
dering a mortgage in fee, which is made after a deviſe of the ſame 
land, which at law is a total revocation of the deviſe ; but in a court 
of equity is only ſo pro tanto, and no more than letting in the in- 
cumbrance of a mortgagee upon the land deviſed, and the reaſon of 
that is, becauſe the land ſtill remains in the mortgagor. 


I1 has been objected to this on the part of the plaintiff, That an 
equity of redemption is no more than a right of action, and not ſuch 
an eſtate as that there might be a tenancy by the curteſy of it. 


But it is no otherwile ſo than every other intereſt, which can only 
be come at by ſabpæna, which is the caſe of all the truſts, and yet 
they are always confidered. in this court as real eſtates; and if the 
equity of redemption is no more than a right of action, it follows 
from thence likewiſe, that the eftate of the land muſt be ſaid to be 


than a choſe in action. 


It was likewife ſaid, That the mortgagee is not barely a truſtee 
for the mortgagor, and that there it differs from a truſt, and it is true, 


he is not barely a truſtee: for him, but in this caſe it is ſufficient if he 


be at all a truſtee; and though he be intitled in his own: right to the 
money due upon the mortgage, yet as to the inheritance deſcendable, 
and the real eſtate he is a truſtee only, until forecloſed. 


20, What is requiſite to intitle the huſband to be tenant by the 
curteſy of lands, wherein the wife had no legal eſtate during the co- 
verture. | 


5K | | At 


in no one; for it has been determined, that the mortgage is no more 
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| ep Wise. babe things? ate neceſſaty to imd hits de. 
nancy by the curteſy, marriage, ſeiſiaq of WINE ſac) ard death 


of the wife, Co. Lit. 30. 4. 214 o 819} lsuÞ>s as. Dong: 


Tt'is admitted, That in this eaſe three of the tequiſtes dd cotiehr, | 
martiage, iſſue; nd death of the wife. But it 191618; hete was hs 
actual ſeiſin of the wife during the coverture, and; it muſt be AHbDο¹eỹj 
here was no actual ſeiſin of the freehold at common law, nor indeed 
any actual ſeiſin at all of the legal eſtate, OY fact or inf ld; 
but that is all beſide the queſtion ; for it proceeds upon à fuppoBticn, 
that there can be no tenancy by the curteſy, but of a legal eſkate, 
whith would be to overthrow many ſettled caſes; he trut : 
is: Whether here was ſuch a ſeiſin in the wife, us is, in abe Cre. 
ration of this + our; Aer to a ſeiſin f in net rd! that 1 Wit 


there is. 1 93 01 * TGT 30 T0 „823 
20? 919 2 0 iz 6 giszdd ngo 72 7 1971 
"Fave each een, That an edi of dewalt ziotke wits 

ſhip'6f the land; and if ſo, there muſt be ſuch à thing as a ſeiſin; 

and what elſe could that be than what the defendant and his wiſe had 

in the preſent caſe. The mortgage in 1728. ſhe married in 1729. 

and died 1771. and as there was no forecloſure, ſhe all along cbnti- 

ntied in poſſeſſtön of the land; and though that pofſeftion Was, in 
c6tifideration of common law, but as tenant at will to the mortga gh fo 
yet, in he ls confidered to be owner or the eſtate, though ſob- 

JeR indeed tothe mortg ge upon it; ſo that here was an-unieterrupt 

Pollen! dota with an equity of redemption, than which” G e 

cannet be a E. err a ſeifin of an equitable eſtates” 

©1184 YOL isa 1 (O36 MM os 46.23, 2246S 7 
The dy 4 ones then is, Whether there can * a hh 50 
the eurteſy of an equitable eſtate of the wife; and it has been often 


® * 


determined that e can. In che caſe of Lady Wilkanisand Sir 
Baouctber Wray, 2 ern. 68 1. two caſes were cited to that purpoſe, 


and one of them was of a truſt ſubject to the payment of debts, 


which differs very little from the preſent caſe, and if the truſtees 
were in poſſeſſion, thoſe caſes were ſtronger than this; but the caſe 
of Swertapple v. Bendon, 2 Fern. 530. went a great way further; 
for in that caſe there was neither ſeiſin, nor land, nor any thing real 
at all, but only the ſum of money decreed to be laid out in land, which 
the court conſidered as land, and decreed the huſband to have the 
intereſt or proceed thereof for his life as tenant. by "wy curtely? © 21 40 


23 By 4 


The principal iheRions under this head were two. e 
I 


#2 | 1% That 


— 
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/. That here Was a laches in the huſband, becauſe he migbt 
have paiq off the mortgage or brought a, bill to redeem, and ſo have 


gained an actual ſeiſin to his wife. Nen 


- 


245 That it is determined, That a wife cannot be e:dowed,of 
ag equityoof redet ion, and therefore thar the huſband ;ought;not.. 
ta be q gnant by the curteſy. tern Aw tl J0 nie gb, 

baybai 300-75 nomie e eee i515) Ae Un au 

; As tottbe ficſt objection, the laches was compared tn a laches in not 
gaining ea ſęiſin in law by entry, &c. but the compariſun will not hold. 
for it is not. ſo eaſy to pay off the mortgage as to make an entry, for 
the mortgagee is by the rules of this court intitled to fix months time, 
Sei but the ohjection will be fully anſwcred by conſidering, That 
it holds equally, ſtrong to his being tenant by the curteſy of a truſt 
eſtate, or of money to be laid out in land; nay the huſband might 
eaſier and ſooner obtain a decree in thoſe caſes than this; for here the 
nature, of the caſe requires time to paſs a long account; and in that 
caſe f Sweetappie and Bendon it was not thought to be a ſufficient 
objection, itt ng mus 6 71 17 | | 

Sei ni bois och 55 TIT, | we 

It. was, further faid, That the huſband might by this means ſuffer. 
the intereſt, money to ron on, and by that means throw a heavy load 
upon the heit; but I do not apprehend what force there is in this 
objection, for during the life of the wife, they being abſolute owners 
of the land, and. her. heirs being in herſelf, ſhe had power to do as 
ſhe pleaſed in that reſpect; and after her death the heir will have the. 
ſame remedy in this court againſt tenant by the curteſy to keep down 
the intereſt as he would have againſt any other tenant for life. 


: , 
2901.01. 


As to the ſecond objection, it will prove too much, for it has 
been determined, That the wife ſhall not be endowed even of a A woman 
mere truſt eſtate, and yet it is allowed that of ſuch eſtate the huſ- d _ 
band ſhall be tenant by the curteſy ; indeed how. that difference ut eſtate. 
came to be at firft ſettled, it might be hard to find a good reaſon, 
but fince it is ſo, we muſt follow what has been determined; though 
I cannot help ſaying, if an alteration were to be made, it ſhould be 
by. allowing, the wife to have her dower in ſuch caſe, and not re- 
fuſing the huſband an eſtate by the curteſy; but this hardſhip upon 
the wife is only in caſe of a mortgage in fee; for where the mort- 
gage is for a term only, ſhe will have the aid of this court: the 
reaſon the court has gone upon to refuſe the wife dower of ſuch an 
equity of redemption, has been in purſuance of diſallow ing it of a 
truſt eſtate, but the seaſon holds contrary as to huſband's being 


tenant by the curteſy. 
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As to that caſe cited of Pendrell v. Hulſe, 4th of February 1728. 
the queſtion was, Whether there ſhould be a poſſeſſion Fatris of 
an equity of redemption; the Maſter of the Rolls took time to con- 
ſider, but there never was a determination. 


This caſe was put at the bar: Suppoſe a fene ple conveys in fee 
ſubject to redemption on payment of a ſumiafimgney by her or her 
heirs, ſhe marries, has iſſue and dies before the day; and then the 
heir comes and pays the money; ſhall the huſhapd be tenant by the 
curteſy? Now if the nature of the conveylhee wuüs only as a ſe- 
curity for money; it is the ſame caſe as this: but if intended as a 
meer purchaſe ſubject to a bare condition, moſt clearly he will not, 
for that. would: be to make the-huſband tenant by the curteſy of a 
eondition, of which there can be no tenancy by the curteſy. But 
this caſe ſtands upon different rules and reaſons; and therefore I am 
of opinion, That the defendant Inglis is intitled to be tenant by the 


curteſy of the mortgaged premiſſes. 
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Sir WII LI Au LIE, Knt. Chief Juſtice. 
Sir Francis Pacs; Kat. 1 DE. 
Sir EDxunDy Pzosyn, Knt. þJuſtices. 
Sir Wittiam CHAPTER, Knt. ) 
Duprzr RyD ER, Eſq; Attorney General. 
Joux STrANGE, Eſq; Solicitor General, 


Boſworth ver ſuus Herne. 
A B EA 8 hes cum cauſa, direRed to the mayor, aldermen 2 Stra. 1085, 
and ſheriffs of London. Andr. 91. 


They return, That the city of London is and has been time out 
of mind an antient city and body corporate; and that in the ſame 
City there has been, ducing all the time aforeſaid, a cuſtom, that the 
mayor, aldermen and commons of the ſaid city, have and ought to 
Have the rule and overſight, and the right of regulating, ordering and 
diſpoſing of all cars, drays or brewers carts, and of all perſons work- 
ing ſuch cars, drays or carts within the ſaid city and liberties, for 
the preventing of annoyance in the ſtreets, lanes and common paſ- 
Tages of the ſaid city. That in the ſame city there always hath been 
a laudable cuſtom, That if any cuſtoms are hard or defective, or any 
thing new ariſes in the ſaid city wanting amendment, the mayor and 
aldermen of the ſaid city, with the confent of the commons in com- 
mon council, have uſed to vrdain a convenient remedy tor the com- 
mon good of the citizens and others reſorting to the ſaid city; ſo 
as ſuch ordinances were conſiſtent 1 true faith and reaſon, and 
; 5 not 
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Fier) ep gr . 


icial to the King and his people, nor contrary the lv 
been es of England, which Kai cuſtoms, and ney ro ery 8 


a tle of by 15 ſaid flat. 7 Ric. 2. 


"FREY fu further eturn, That i in a common co⁰Ciil Yate? 109850 
5 the euſtom of the ſaid city upon the ioth bf Gebe 15 60 

"Vas yg teciting, That the ſtreets ate aun yed by 9170 

17 Whereds their work might be. done tipn IE, En 0 
Feets \ dome. to be filled with coaches ati | ir, 

fow 5 


t nd dray matt or bre wer's ſervant ſhall be 
in! 10 he Aue lanes or common paſſages of the city, any day 
rot Ne Bae ln, to Lach. day, after the hour: ef oe 17 & Find 
don, nd from ag % to Michaelmas. after the Bout 0 ele ben in 


= foendon; upon pain that every perſon found working with' his 
by 1 Re true intent and meaning of this 405 "(hall for- 


fy aud pay for the firſt time 20s. and for the Foy and "&v time 
after 40. ich faid pains and penalties to be recovered by: 25 of 
debt, bill or information in the name of the chamberlain of the city 
in the court before the mayor and aldermen ; and after ey Very re- 
covety, one moitty*to-be'to the informer, and the other 0 the 
of the fe 2 1 pariſhes of the city; in which ſuits nõ Eſſoin or 


f Te) hall be allowed, and the chamberlain ſhalt: one. 


Bis. brdinary coſts apatoſt the "offender ;_ that the faid act Was made 
at fc ſhed in Yap form according to the Enſtom;” and is ho in 


„and "the 8 thereby impoſed, was and {till is 
enpedient 90 ne 05 for preventing obſtructions, and for the Lay 
2 of & Fe ba the 2 ee 


18508817 11 $2 


ich bill {rar inſert,” and that the ſaid bill. remains "Kill undeters 
mined, and that is the only ay Ec. We NC 
If Upon this return the court was moved for a LID in ehe 
of the plaintiff; but the court thinking it proper for a ſolemn argu- 
ment, it was put into the paper for that purpoſe ; and it was ac- 
cordingly argued in Hil. term 1736, . by Serjeant Bootle for defen- 
dant, and by Garret Common Serjeant for plaintiff, and afterwards 
by Serjeant Eyre for defendant, and Serjeant Cha pie for plaintiff, | 
and by Strange Solicitor General for defendant, who attended upon 
notice given by order of the court to Mr. Attorney General, leſt any 
thing Dae paſs to aſſect the revenue of exciſe, and Me. Noel for 
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. * eee F. at it is void by the common law, it being in 
tent cor 1 
ſuch Flaws poly, ars good as are reaſonable, not prejudicial to the, 
Seer ; 
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brewer. thall cl, 


| On the other fide, as to the / objection it was anſwered, That 
this by-law is reaſonable, becauſe it is made to keep the ſtreets free 
and open, which is neceſſary in a trading city, That this is not 
to reſtrain, but regulate trade. So a by-law, That the bricklayers 
ſhall not plaiſter with lime and hair, but only the plaiſterers, is good, 
Palmer. ,395..c. 5. Hardres 56. So the caſe of Player v. Jenkins, 
to reſtrain the number of carts is a good by-law, 1 Sid. 284. 80 
5 Co. 62. and 1 Roll. Ar. 365. pl. 9. That none ſhall uſe hot preſ- 
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Wi " for there it might be ſaid, That a man's trade 


of 5 3 1. N ; 
+. to reins we a6 
2 be 1 * 8 42 
* „ 


85 4 40400 "30 Ni 5 46, 


Paaahehly 170 


As to the 20 51 tion, it was fad, That the FF being made 
dent infpoſitiens add fravds upon the excite, this bylaw 
be quite 1 to it and "OM. to I it fitter into ere 
cation. 2 * | 42 of ©. 
WAN 
Wha tits & Alc was fied ſpoke to in 1 Ben tert, 1 
withe wis upon the bench, and inclined that the by-law was good; 
and id, This by-law is certainly in forne degree à reſtraint on trade, 
and therefore it thay * to fay it would be good without a 
cuſtom to ſupport it; for à by-law in reſtraint of trade withont a 
cuſtom is not 1 ** if unde on a cuſtom it may; now this 
ſttts to me 2 be. 1 by-law made undet and to n the.enftom 
ſet out; and the queſtion is therefore, Whether it is proper made 
for enforcing the fac and carrying it into execution. The ease 
int went a good way ; and I de not fee this 74 
might en- 
is whit tarts, It Is Certain this working of drays my, be 
n ſtatute to be ſurk, 1 in- 
© eanfiſtenr" with ie cuſtom, it wöalck be fo far 4 repeal. 0 a bot 
ne Fething lad in The cuſtem Which is aglinſt the at; che 
is 08, Ther they man werk; but in the Wee, That they ſhalt 
not work but between, By. indderdl if the a& had been in 1 5 7 
malle. N might be inconſiſtent wich It. And now. "this 


b 8 t 8608-48 
N N. 160 | bf EET Bent AT «KF: 3 | 
1 .J. The Warme bes vo influviic upon the ede que- 
ſtion, being made for a partieular purpoſe, . fot the better and 
Mors wal y colle&ting the exciſe duties, and preventing the carrying 
out- beer 0 a clandeſtine manner 3 and as to ſo much time as the 
brewers are not ed of dy the act of partiatnent, it is not to be 
confidertd as an ahrmätive, that he ſhall work, but it is left as at 
common law. If there Is a cuſtom to regulate any part of trade, and 
a by-law agreeable to that cuſtom; if the by-law be reale it is 
in that reſpect good; where the exerciſe of trade is in its nature a nu- 
ſance, the: interpoſition of this authority im order to prevent it is a 
very proper, No doubt the general rule of by-laws is, That they 
muſt be reaſonable and not prejudicial to the king or ſubje but 
whet dire ſubject matter of a law is the prevention of huſanges, .the 
coh[eration muſt be upon the convenience in general, taking in the 
crown, the party and the pebple; and whett the general conveni- 
enct is greater "thin che inconvenience, the by Mw may be proper 
and reaſonable; from the cafes cited it is Man, "That. 55 the pre- 
vention vf Wieser trades may be reftrained ; as . 
| om 


ys” 


It tons” | 


Be r A | 2 
feom ſatting up his trade in Cheapfide, March 15. And it has always 
bei held, that the city of London may reſtrain the ſetting up of 
taverns in particular places, and yet they are reſtraints of trade; and 
therefore it comes to this confideration, Whether the proviſion of 
this "by-law *'reaſonable in order to prevent the ſtoppage of the 
20067 SPE: > 1 pM = 4 I. 

05 A l * þ Ve, | | 1 . 
As to there being no exception of caſes of neceſlity, neceſſity is 
an-exception implied in all laws, and in the caſe of the city of Landon 
va Karacte, it is fo holden; and the defendant may have advantage 
of ſuch neceffiry-in the action; Therefore this by-law is good, 
it 448 ith 417 r 2 ; * 1 
Nu Cu accord Rule for a pracetendo. 
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mh eee. 8 5 TH by, 21 
„ Merrick verſus The Hundred of Oſſulſtoon. 
_ F eee 
| ION upon the ſtatute of zue and cry, wherein plaintiff ation upon 
"Y declares, that certain malefactors unknown robbed him, and ue fat. hue 
took his goods and money to the value of 307. That he immediately; Adr. 1g. 


EE 


* 
"_— 


gave notice of the robbery to the inhabitants of H. a village next ad- 29 Vin. Abr. 


Joiting, and likewiſe gave notice thereof to a conſtable of K. being 68. pl. 2. 
a wn likewiſe near the place, and deſcribed the robber, and like- 
wike within 20 days cadſed notice to be given thereof in the Loudon 
Gazette, and that he went before Samuel Clark, ſecondary to Edward 
Veiitris the chief clerk, to inrol pleas in this court, and entred into a 
bond with two ſufficient ſureties to . H. the high conſtable of the 
hundred of Offfor, conditioned to pay him cofts if he ſhould be 
nonſuit or a verdict againſt him, &c. and that after the expiration of 
40 days after notice given in the Gazette, and within eo days before 
the commencement of the action, he went before one of the juſtices 
of peace for Middleſex, and being examined upon oath did ſwear, 
That he did not know the robber, &c. notwithſtanding which the 
inhabitants of the ſaid hundred have not found out the robber or 
paid the damages, Gc. contrary to the form of the ſtatute in that 


1 


Defendants pleaded the general iffue, and there was a verdict for 


+ +4 19 
* 


VN. B. By the flat. 27 Eliz. c. 13. it is enacted, That no perſon 
ſhall maintain an action upon the ſtatute of Hue and cry, unleſs he 
does with convenient ſpeed give notice of the robbery to ſome of the 
inhabitants of ſome town, Mae or hamlet near the place, nor unleſs 
within 20 days before the bringing thereof he be examined upon 
oath before ſome jaſtice of the peace of the county inhabiting ers: 
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eee Thather he knew the per party: that: med thoob- 
Nele ee bye 9590 | 1 Y = PONY {13 GF + 5 * 1 57 705 9 © Jos! 6 covig 21 | 

„af "At ag 10 9163 24 « 4 144 102 290; 8:03 babimi 
wp odd lee geg by che fot. 8 6. 2. c. AG; it is nel That he ſhali not 
maintain his action, unleſs, beſides the notice already re quived;rhe 
gave notice of the robbery with convenient ſpeed to one the 
conſtables of the hundred, or to ſome conſtable of ſome town, &c. 
(heat the place, or leave notice in writing at-thericonſtables2abode, 
"*defcribing the robber and the robbery, and ſhall alſo: within 20 days 
aftel the tobbery give notice in the London Gazette, deſetibingathe 
robbery ; and ſhall alſo before commencing the action go before the 
chief Clerk or ſecondary, or filazer of the county, or the clerk of 
the pleas of that court where the action is to be brought; or their 
reſpective deputies, &c. and enter into a bond to the high. cbnſtable 
or high conſtables of the hundred, with two ſureties for payment 
f coltg if he be nonſuit or verdict againſt him, Cc. and that no 
hundred ſhall be chargeable if one or more of the felons be appre- 

7 behded bac rag 46 days. after notice in the ehe. 1 t aw 
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> LOW Hereupon i in arreſt of judgment ſeveral 888680 were taken! 


. 9182 tad of 7 


911 l That Ws being laid to be contrary to the form ofecthe/ſtatute 
We” fingular ig bad, and: ought to be plural contrary to the ſorm 
of the 3 and ſo are the precedents. ung atite %, 


0 Seh Thie che- perten before: whom the record was taken is not 
20 A ilell deputy to the chief elerk, as the act ſtiles him, but ſecondary, 
'"'fs' that he ddesonot appear to be the proper. perſon. And that it 
is not averred, that even he was ſecondary at that time, for he might 
5 not be then lo, though he was when the action was brought, 


PIE 


't; 4 


3a, That Micro tn more. e high condi than one, nd therefore 
it ſhould be averred there were no more than him to whom the 
bond was Gab 


— 


err 


ak, That it ſhould have been — That the zu ab: peace 
Was ſuch at the time or the examination on ah. 
ö Fs 4 {> N Sl 
gh, And which was chiefly relied on, That the entre: is miſ- 
awarded, it being to the county at large; for the ſtatute for amend- 
ment of the law, which directs the venire ſhall be ſo, excepts all caſes 
of actions upon penal ſtatutes, and this is a penal ſtatute; for the 
ſtatute of Minton calls it a pain upon the hundred, and the fat. 
27 Eliz. when it declares, that the hundred ſhall be free upon ap- 
prehending the robber by freſh purſuit, ſays they ſhall not incur the 
penalty; and if it was only a remedial law tothe party, the actions upon 
the ſtatute ought not to be as they always are gui tam; for a qui tam 
action upon a remedial law only is bad, Cro. Elia. 621, Jobns v. 
I ' Carne: 
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Guru; land it is not the leſs a gui tam action, that the whole penalty 
is given to the party grieved, for the King is joined, becauſe he js In what caſes 
intitled to a fine for the breach of public law; as in the caſe of an Aion upon 

ouch apon::'the ſtatute for a falſe return of a member; af, parlia- * N 

ment. pg: Mu 31 1. Norris v. Manditt, and 2 Salt. 05. Candell v. uam. * 

tan. 900 0! b35q!7 3 nt 35 | WW Poli, 

. A190] Sao! 10 3133? 11 1f4 arts 1 171 Ron . 

,»o Beſides; ! as the venire is to the county at large, the jury. may 


| dome auen from the very hundred which is liable; and, therefore 

athe venire ought to Have been awarded to the adjacent hundred. 

] ach 910190 or ntfan ad gbr n 1 
a And though the want of a venire is helped by the lat. of Teofails 

| yet u bad venire upon the record is not helped. Cro. Eliza. 605. Earl 

| f Worcefter v. Padden, © PIs Ts 11 

| MY 64 - TOT-2815 975} D747 * en. | 

s to the 1ſt exception, it was anſwered, That this very excep- 


tion was diſallowed in the caſe of Andrews v. The Hundred of Lewk- 

ner, Telv. 116. becauſe the ſecond action is only founded on the 
fat. of Winton, and the other actions only reſtrain the manner of 
{ſoimdo?'215w Ino en ets, © 2 1, | ITT 


»111:1Asito the ad, That the officer is deſcribed according tothe ſta- 
tute and being on record they will take notice he was then officer, 
but however that is cured by the verdiſe. 


As to the zd, the act ſpeaks in the disjunctive high conſtable or 
bhigh conſtables, and we having complied with part of the disjunc- 
tive it is ſufficient, and ſaying he entered into a bond to the conſtable 
is averring that he was ſo at that time. ray, 5 


As to the 4th, The ſaying he went before A. one of the juſtices, 
is ſufficient averment that he was a juſtice then, And ſo the prece- 
dents are, Raſtall Entr. 406. Co. Entr. 348. Vidian Entr. 210. 


As to the 5th, This is not a penal ſtatute, but only to give the 
party his damages. 


Lee Ch. J. As to the 1½ Exception, The anſwer that has been 
given to it ſeems to me to be a right and full anſwer, and is agreea- 
dle to the caſe in Nev. for the action is founded only upon the ſta- 
tute of Minton, and the ſubſequent acts of parliament do not intitle 
the plaintiff to the action, but only reſtrain him in the manner of 


As to the deſcription of the officer, the act of parliament only de- 
A orides him ſhortly, and in the declaration they have enlarged it, and 
given a right deſcription of his office, ſo that I think there is no 


weight in that objection. p 
I 8 
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As to its pot being co hk Tha oh conſtable and Ne of 
peace were ſuch at Cordes of the bond and-oath, though there may 

de precedents where it is done; yet no caſe has been cited to ſay it 

is neceſſary in a declaration; and this caſe ĩs the ſtronger being after 

a verdict when it muſt be proved at the trial, that he was ſo,; it is 

true indeed, that at indictment for forcible entry his been holden to 

de bud for ſaying only exrftens ſiberum tenement” without averring that 

it was his land at the time of the diſſeiſin; but yet in the caſe of The 
2 R. Raym, King v. Ward in this court in an indietment or ſorgery, That the 
1461. defendant exiſtens onerabilis, and with an intention to defraud the 
— OR of Bucks, did forge a certificate to deliver ſome allum, Gc. 
I was talen that he was not ſaid to be an era k at 
= time of the forgery ; but after ſolemn argument, the indidttnent 

was holden ſufficient, becauſe that amounted to an averment, that 

he was chargeable at the time of committing the forgery ; as to the 
wenire, and this being a penal action, I muſt conſeſs I never appre- 

| hended it to be io, and there was a caſe in this court of Stb . 
Ira. 136. Pullis, Mic bu 4 G. 1. where in an action brought againſt ag 
officer for refuſing to * a copy of the poll, upon * ſtatute of 

W. 3. which ſubjes him to a penalty of 5001. and upon a motion 

to amend, 'it came to be queſtioned, Whether it were a penal action 

r not, for it Was an aer. upon the ſtatute of amendment 

after a writ of error in the Exehequer chamber ; and the court held, 

When an at That where an act of parliament only gives a remedy to the party 


8 . 
9 


only gives * grieved, that is not to be conſidered as a penal action; it is true in- 
party grieve, deed that an actions on general ſtatutes, it is neceſſary they 


ui ram, And that was ſo; but the court after great debate 
and conſideration, held it ought not to be conſidered as a penal ac- 


a penal ſta· 
9 tion, and ſo gave leave to amend; ſo that I think this is net a page! 


ation, and wichen ade cratpmon-of the Rer. 4 


| abe dai ſaid, that ſome of theſe defendants may happen to 
be on the jury; if it be ſo it is a cauſe of chabenge, Which is an 


anſwer to that exception. 


Probyn accord: But Page * Chapple doubtin g if it were : bot 2 
penal action, it was adjourned to another day, and then both. agree- 
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Sir Francis PaGn, Kat. 40% "I 
Sir EDñMUND Pro N, Ent. Juſtices. 
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Sir WILLI Cuar Lz, Eat. Perf 
Hur Rrprx, Eſq; Attorney General, 5 
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PON 3 two e 9 Ds the Tate A.; 
Lord Talbot on the 15th. of November TEES, one between Caſ. Teaß. 


* Jane Sabbarton, an infant by her next friend, plaint and! hg 249, 
Benjamin Sabbarton, R. l and Ti Thomas Diggles and 2 Wil. Rep. 
bis wth and other defendants. „ H : 699. in notes. 


* Caf. Temp. 


And the other between the ſaid R. Kidwel lint, and the ſaid _ 8 


- Fhimas Diggies and his wife Jane Sabbarton and Benjamin Sabbarton 

Ky 155 defendants; his Lordſhip ordered, that a caſe be made for 

pron of the court of King's — upon the following will of 

25 a deceaſed, and directed, That the bequeſt of the 

an ſtock and bank ſtock therein, ſhould be conſidered as a 

<eriſe of a term; and for this purpoſe a caſe was ſtated for the * 
nion of this court to the fellowing effect. 

Joſeph Sabbarton the teſtator made his will dated 20th April 17 10. 

And thereby int al deviſed as follows. 


5 N And 


"Eaſter Ferns ” 882 


een 15 55 nt 7 * 
1118118; ©3 Sy; Altre rte 2 mae 1 A . 


bad abe ere a cke i is N to bs e 
betuieen Cath.) Corr and Benj. Sabbarton junr. Now Now T 2 ty te = 
aodbequtatly unto the faid Thomas and Jobn Young: 
of them, and the heirs, executors and _— of pot be 
vor, all that my freehold houſe, land, Cc. at A. and alſo t oy ſum 

of n674. in ebe corphin's fund of the charab8e"ur* London," ard the 
intereſt;-produce-and encreaſe of the ſame fund that ſhall . 


the time of my deceafe, or ſhall aſter wards beedine'due and Payable, 
and alfo the ſum of 3 50 /. capital ſtock in the corporation of f ghe 
Bank of England, and l money due therefrom at my dectaſe, 
ad foi the ſeveral uſes, truſts, intents and purpoſes hereafter ' wen 
tioned r limited and declared (that is to ſay) in truſt that ihe laid 
TB. an J. N ſhall pay or cauſe to be paid, all and üpgalar the 
fid gente; Iſſues and profits of the ſaid land and ſtocks to e faid 
Cath, Corr if living at the time of my deceaſe, and not othErwile” 
for and 15 as the term of. her natural life, and unto ſuch IN as 
ſhed thali:by 0 under her hand direct and appoint,” v th 
without 4 — y huſband ſhe may have; and wheth 
now propoſed marriage, 6 any other, do or do not happef: 


Butin-caſe the ſaid Cartb. Corr do marry the faid 1 
hartan, then the faid T. B. and J. Y. ſhall from and after the 
ofi thef\faid-Cath Corr ſtand ſeiſed, intereſted" and poſſeſſed of 
premiſſes in truſt for the laid Benjamin Sabbarton junr. for s ne q 
and 

1255 400? 2 4IGL [8 A] 3! un ant 1 9577 +. oo * 


From Py ao his deceaſe, Zo in alte to er for is firſt fon 


_ - lawfully begatten' of the ſaid Cath. Corr and Benjamin Sabbarton, and 


” — 0 
* 
. 


— — — | 
* 4 
ark 6 N 
* 
b — — 


2 * er 2 


the-beirs male of ſack firſt ſon, and ſo on refpeAively to the firſt, 
ſodand; third, fourth, fifth, and all other fons of the ſaid "Cath. 
Carr and Beni . Sabbarton, and their heirs male ref pectixely; and for 
want of ſuch Ou male, then in truſt to and for the uſe and behoof 
of the daughter and daughters lawfully begotten of the ſaid Cath. 
Carr and Benj. Sab bar ton, equally to be divided between them. 


And in default of any lawful iſſue of the faid intended marriage, 
then in truſt for all the ifſue male and female, begotten of the body 
of the ſurvivor of them equally to be divided between them. 


And i ente Aber 6. hem ſhall have any lawful iſe, then i in 
truſt to and for my ſiſter Sarab for her life, a 


And from and after her deceaſe in truſt to 2 for the es proper 
uſe and behoof of all ſuch child or children lawfully begotten, as my 


Oe Joon ſhall at the time of his deceaſe leave living, or that his 
| | wite 


Bader Tennrf 807 2. 


9224 


viſe fall 5 be enſeint or. with child of, that ſhall live to 3 


= gf 21, years; and to the heirs, executors; adtniniſtrators and 
1 725 0 yer children equally to be divided between them 
we! 


Bog — 


n * ſhall as wtthici to VEIN! Me of 


vt. 77015 ua þ 10 te 


Olle , It 


- 27 710% 
de in cole no: e child of my brother Jolm all live "a denn 
e.of 21 years, then I devife and bequeath the premiſes to my 


Roß 
e er eder 757 O Sein! St! 


Y Jo C1 £1} olle b. 
bet in caſe the cad Cath. Yet Gall not. ny the lud Beg iamid 
re then the truſtees ſhall from the death of the ſaid: Cath. 
Gor 150. ſeiſed and intereſted i in the premiſſes i in truſt for my ſaid 
ſiſter Sarah for her life; and from her dectaſe in truſt for the chill 
dren of his 8100 n a as above, with remainder as ow to bis 
own. right heirs, wo, Shed 


Ve * T6? 


” And. erte all lth efiche of his real and 1 eſtate th bis 
9H Aer and the OR Cath. Corr for ever, n to be divided 


Ne 101q WJ rd: 


| Owe Vergo and 7. bomas Kerry his: executbrs. 


nee 


wy Ch died in Jan. 1710. And the uuſt is now reſted in 


the defendant Thomas Diggles and his wife. 


The marriage between Cath, Corr and oy: Sabbarte took effect 
alter the teſtatot's death. | 


| Farah the teſtator' s ſiſter in 1713. intermarried with the 7" 
dant R. Kidwell; and died without _ 9th of Augu 1721. and he 
is her adminiftrator. | 


„ og Sabbarton, named in the will, died 2 Deceinker 1718, 
without ever having had any iſſue. 


Cath. Corr died 7th September 1733. without ever having had any 


iffoe, but firſt made her will and appointed the faid R, Nanu her 


executor . 


Jobn Sabbarton the teſtator's brother died #9 November 1729. 
leaving iſſue two ſons Joſeph and Benjamin, who were then both of 
the age of 21 years and upwards. 


J 975 ph the eldeſt of them died in Jan. 1729. inteſtate, leaving iſſue 
only one child the plaintiff Jane an infant now living. 


1 Benjamin 
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1 * ere, H 4 term 1 2858 in, * bad 0 
WM, be as. the ttuſt bf the « or phan and all 
h hether the 5 ogg 10 Woch 5 | 
er bro aun ſheuld at the time. of . 
6 Gl be enſeint or 215 e of th houl 
age of 21 years, and to the hears, 51 Kors, 
ee e 
em ſhare and ſhare alike, 8 they hall. eſpęctivel 
_ the age of 21 years, would have been good in the caſe th; 
"VE and it was certified that the limitation would be gocd as 
the caſe happened. 2 Perew. 631. Talbot 250: Andrews 335, 
&c. and ſo decreed by Lord Hardwicke, 2 Wil. Rep. 699, in notes 


contrary to Ld. Talbit 57, 58. 


111 


4 
45 
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In the argument of this caſe at the bar, the following caſes were 
cred in ſupport of this limitation to the children of the teſtator's 


brother, vi⁊. 


I Hienine 5 PRE Michorlmss "WAS. 6 2 Vernon 600, 
S. C. Salk. 156. by the name of Higgins v. Darby, limitation of a 
term in tail, if it ever take effect, the remainders over are void; but 


it the eſtate nevet veſts the remainder over is good. 


Bd. Cef. Abr. Target and Gant, Paſc. 1718, Deviſe of a term to his ſon H. for 
- K. Fr. life, and after his death to ſuch of his iſſae to whom he ſhall 
5 deviſe it, but if he dies without iſſue then to his ſon G. during the 


10 Mod. 42. reſidue of the term. H. died without iſſue or making any diſpo- 


be =T * ſition of the term; ; and decreed, That the whole term did not veſt 
cited in Fitz. in H. for though in caſe of inheritance, if land be deviſed to one, 
sib 317. and he die without iflue, Cc. the firſt deviſee takes an eſtate- tail by 
implication, which ſhall go to his iſſue in a courſe of deſcent to all 

ſucceding generations, yet to make ſuch a conſtruction in caſe of 

a term which cannot come to. the iſſue by deſcent, ts unneceſſary, and 

therefore it ſhall be intended only if he die without iflue living at 

che time of his death, and conſequently the dying without iſſue be- 

ing 


5 Eaſter Term Ir 850 2 mung 


LY "I" 


1 


ing confined within the — of a life, — © rio remain- Fe. 


* 
. 


| . and 2 16 Yuh 1734. before the Maſter of the Roll. Will. Rep. 
B mer ing po poſſeſſed of a term of 500 years deviſes to Fran. 686. 

fe" remainder to his eldeſt ſon and his heirs male, remain- 
der to his ſecond ſon in like manner, remainder for default of fuck 
iſſue to the plaintiff. The deviſee for life died without ever havin 
an 
St v. Dowler, was of opinion, that the limitation over to the flag f Pr. 
tiff was: good ; for to make it a bad limitation, it muſt have beet" in * 
contended, that it would create a perpetuity, that is, when it Will Salk. 156. 
render the eſtate unalienable longer than the continuance of a Hi bega a 
or lives in being, or a reaſonable compaſs of years ; but here if the 6 


firſt fon had ever taken at all, he would have had the whole ande. Fitzgib. 
OP! have a of 3 it, | - TN 
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and the Maſter of the Rolls relying on that caſe of Hg Wa, 608; 
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5 A 


Abatement. 
See A tions. 


HERE the plea depending 


y * continues after the death of 


one of the parties in the ſame kind 
as before his death, there the death 


of one of them will not make an 


abatement, Page 397 
So where the writ is not to demand any 
thing but to free the party com- 
plaining from ſome demand (as in 
an audita querela) there the death 
of one of the parties complaining 
ſhall not abate the writ, 297 


Account. 


5 9 . 0 9 
In an aRion of account, if there is a 


verdict for the plaintiff, the firſt 


ö 


Lek judgment is quod computet, 5 af. 


ter the account is ſettled before au- 
ditors then final judgment, and 
where the final judgment was given 
in the firſt inſtance, it and the exe- 
cution were ſet aſide on motion. 


Page 394 


Action. 
See Diſcontinuance. 


The damages laid in the declaration 
are conſidered as the cauſe of action. 

E 

In an action on a contract the whole 
contract muſt be proved, or the 
plaintiff nonſulted, but in an ac- 
tion for a tert it is otherwiſe, for if 
any one charge is proved it is ſuffi- 
cient, as they are ſeparate wrongs. 
1 

An action lies on breach of articles not 
to ſet up a trade. 53 


An 


„ r 


cw 


TED * — wes Y MT chad -— 9-4 * 


I —A\ Tarn of the Dee 


An action Ties Tor d Milter pr 
tion though 
Ws T6 11 5% 3-2: | 

| | And for that reaſon huſband alone may 

4 bring ſuch an action for the malici 

ous proſecution of his wife. 35 ; 

If a Judge makes à miſtake in any 
thing wickin his juriſdiction, an ac- 


EL ill ang lie aggpft him or Eis 


Wikre an 4 n — ſeveral per- 
ſons, if they ſever in their plea each 
2 defendant ſtands upon 
* his on caſe; if they join, if the 
plea is bad as to one it affects the 


f 22 A Yet 68 
15 gzip 8 4&rvapt, a; a 
ber 15 2 14 him, 


and accepted generally, 32 the 
archer — 1 to the — 


bis gwn 19 
= melly for one of them, the 
* 1 hall abate only ſo far as the 
writ is abatable; hut if he may have 
another writ for the whole it ſhall | 
abate entirely. 273 
ARion far a falſe ern. 
Where te an act of . parliamogt gives an 
0 a fion, and a fubfequent ſtatute re- 
F it, the declaration gr indift- 


nt ma yy mM. flat. in the 
k FT * 111 
i 9 fta 


4 tqm * not to be prough 
225 merely remedial, * 
418 of ſcandal, and what words 


ere fo. 339 


6 ff . ef 


the bill is found ignora- | 
es +? 0 Page 54 | 


Ly 


| 


the merits of | : 


— 


A ©v 


NE | IT X 16 uwe 
- -Adminiftration, Admi ; 
See Evidence. | 


Adminiſtration; may be pruπẽ,izß either 
by the commiſſion or by a copy 


of the act of cott, or bye ex 


emplification; and the paacllos of 
the Spirigſtel court is to | the 
form of li exemnplibe 

Wort. ed . th 1-108 


3 
> 
S 4 


W . LY 
141 * 4 + 9 


© Ambaſſapors.”. 


- 
r 


In aide to intitle an Ambaſſador's 
ſervant to — what is neceſ- 


8 iN 1 * 


OY 


| Amendments. | 


Ryle Tubes 10 ue annua; 
pleading. 43 
Where an action may be loſt for want 
of an amendmeꝑt, the court will go 

as far as they can to amend ' 44 
Formerly no amendments were made 
after the procegdipps were onrecord, 
but now the rule is extended for che 
furtherance of juſtige. 48 
Tee grate after join) in 
dęmurrer ol gument. 49 

As o amend xc at common 4aw, 


there is no diſtinctiqn between. civil 
and criminal caſes. 49 


274 | Granted in an information in the nas 


ture of a guo warranto. after. il- 
fue jojned ag to part, and 4 * 
rer ang Jolgiley in in deqnrrer-as to 
80 in Lack where: two ats 
were entered inſtead of one 73 
After the defendant has been — of 


delay he ſhall not amend —_ | 
a 


"AT by: ther Principal Mar ers. — 


— 
A writ of ſcire facias amended before | 


erm N Page $21 I 


IN In Th 4244 


e Andltrqtient-and Award. 
We wa 46 illi; 


ns of one of the 
1 1 1 53 
2 — and ſettle 
Lerhat they ſhall be, without referring 
it to the officer. 54 
See how fat they n delegate their 
power of taxing coſts. 181, 182 
See th ductrine of awards, and how 
egi delegate their power. 
"I | 181 
25 award ſhall not be ſet aſide becauſe 
the arbitrators miſtake the law, but 
if part of the evidence is concealed 
1 inagbod reaſon to ſet it aſide. 382 | 
N. ' : 
"tw 166 Me ere 
nn mU¹,Eptl Arreſt. | 
+; See Aﬀauttiand: Battery, 
Amer S199 mm | 
Ambaffadors ſoreants privileged were. 
Mon.. | 93 
E a bailiff comes — a room * 
loc the door on a perſon, and tells 
a bim he arreſts him, it is an arreſt, 
though be I lay hands on 
* Jay 4 301 


68 eee: 
Allautt atrd Battery and arret. 
ee een 
& battery vm⁰bt be jaltißed by an ar- 
ateſt by legal proceſs, but it ſhould 


tly on him in order to 


"his — 


arreſtehim, and that the defendant | 
mater rei ſtuncò in order to reſcue | 


x 'himfelf, and for that reaſon he 
- *beat him. 258, 
N. B. An arreſt implies an aſſault. 


that the defendant laid 


| 


aug U ahdgyiifor that arbitrators 


Lies for not obeying 


rr rn nn er ns — ec. * 1 


A battery may be juſtified, by a me 
manus 2vipoſuit; becaluſe the plain- 
tiff would not go out of the defen- 
8 * nn him. 

1 oe. e 3 58 
1 4 NF 4466 
"Attachment: + | 
See C — bs # wh 


s 
, * 
* 


4 1 N! ** u 
It is a contempt not to execute wech. 
Juſtice's warrant in any part of Ei- 


land, and the conſtable may oy at- 
tached for the contempt. 42 


Court will not grant an "+ is for 


non-performance of anaward'if the 
plaintiff bach brougut his action 
upon it 8. #1. ©4006 
aworder of the 
court B. Rong rien $260 
Prifoner charged withian attachment. 
en 170 

The mayor of a corpotation [attached 
for putting the nains obe Fawn 
Clerk to ureturn witholih is conſort, 
and for making a return contrary to 
the ſenſe of the em 
the mandamus was directed, 188 


For entering W B. c. on 


» arreſt by lafẽ,“ʒ . 177 
Attachment refuſed for taking an affi- 


davit improperl 7. 211 
ö b 1 vor et 


aſumpſit.” tres male 
| 4 1 


On a demurrer Not-guilty is 4 bet pls 
(it ſhould be non ee 7) but good 


alter verde. 1 0hbf: 73 
NE 482 

| B 2 &* "4 ay 94 fs 
* 72 | —_—_ 
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IN QU IRY after bail cures want of 
notice, 28 


5 F Ne. 
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Defendant's bail diſcharged, being 


produced as a en _ him. 
Page 133 


Os 


++ II. 1481 12241 


Where tha d&f2ndane. 18 Yiſeharged for 
want of being charged in execution, 
on an action on that judgment ſpe- 


cal vail ban not * gun: 244 


ct 167 


- Sankruptey. 
The 8 of the :ofticen diſcharge 


is not evidence of any fact which is 


neceſſary to; be pleaded to eſtabliſh 
the juſtices juriſdiction, but it is of 


any act neceſſary to be proved before 


them. 186 


Contingent debts, which became real 


after the N aro not barred 
— SHOW 262 


LR vis gan 336 


— , 
i 131 


focm ftiiaig Wank Rotes. 
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Baron and Feme. 
Huſband bound to give ſecurity to 
keep the peace toward his wife. 74. 
Held by Lord Har diicte the wite was 
a . witneſs to prove the child a 
baſtard, and that he was not got by 
her huſband; but that ſhe was not 
a good witneſs to prove that her huſ- | 
115 band reſided at a diſtance from her. 
82, 83 
The court will not allow the huſband 
to ſever from his wife, though 


the demand relates to an eſtate ſne 


has ſeparately and in her own right. 
101 


Generally ſpeaking, huſband and wife 


cannot have a joint property in chat- 
tels, for the marriage amounts to 


2 gift to the huſband. 119 


3 


| But if the huſband and wife wer beein- 


ly poſſeſſed of chattels;þefar mar- 
riage, and the goods wer "Af rain- 
ed, they may join in repleyin, and 
ſhall be ſo taken * yowry 


and verdict, where th Vin is 


brought by huſband and vi to 
damage o them both, ? 95 
So in trover, if the; trover fore 


dil 
marriage the acti tion may, be be hrovehe 


either way. 10541120 
Lord Hardwicke refuſed, to let 1 1 8 
be examined as a witn eh er. e 


or againſt her huſband, A} ugh the 
Ported donde |; %% ELO 


Baſtards. 


Baſtardy caſe, | 
See what evidence i 18 admifliblet 10 Pal. 
terdize a perſon born in wedlock. 
370 


C040 
. hen 
Bills ok Exceptions. 


See in what caſes they lie, er e con- 
Fra. | 249 


Bills of Exchange and Pꝛomiſſoꝛv 
Notes, 


See the nature of a bill of exchange 
and of the acceptance of it. 2 
Bill drawn on H. B. caſhier of York 
Building company, to be placed to 
the account of the J. B. company, 
accepted generally, and held H. B. 
bound in his private capacity, and 
that no evidence ſhould be ad- 
mitted againſt plaintiff to ſhew this 
was to be a charge on the compa- 
ny's fund, 14 
A parol 


1 


— Act — — 


A TABLE of the principal Natters 


Tepe acceptance is ab Roisnt to 
ä arge the acceptor for the princi- 
A 'P u „but by the ſtatute it muſt, 
be ih writing, to intitle drawee to 
i he drawer with intereſt and 
| ec Qik 4 bas Page 74 
LY accepted! is ſufficient in an 


74 
ofniflory note payable to plaintiff 
hebt f. faying order, is within the 
5 5 | | 288 
e tcy caſe. 267 
Bill of ran againſt an indorſor, 
'” Wtther he ſhould have notice the | 


drawer would not pay it. 322 


Black-AF. 


See an indictment ad conviction on 
2 x7 | 291 


Bonds. 
See Judgments. 


C 


Certainty. 


N actions that affirm property 
in the plaintiff, certainty is more 
1 than in others, yet after 
verdict the courts have diſpenſed 
with the certainty formerly neceſ- 
ſary. 119 


=_ 


Certiozari. 


Not granted to remove an indictment 
from the Old Bailey, except on ex- 
traordinary occaſions. 369 


Church: Mardens. 
e Ecclefiaſtical Matters. 


The ſpiritual court cM only order the 
church-wardens accounts to be au- 
dited, but cannot make a rate to 
reimburſe them, becauſe they are 
not obliged to lay out money be- 
tore they receive it. Page 381 


Colleges. 


See the power of viſitors of colleges 
well explained. 212 


Conditions, 


Where there are negative and affir- 
mative conditions, the plaintiff muſt 
ſhew not only that he has not broke 
the negative ones, but alſo that he 
has per formed the affirmative ones. 

Man n is 322 


Contempt. 
See Attachment. 


| It is a contempt to inſtitute a ſuit 


fictitiouſly, though the demand is 
real, either to hurt any perſon, or 
to get the opinion of the court. 


23/» 239 

Conuſance, 
Conuſance granted to the univerſity 
of Oxford. 241 
Coz⸗ 
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(104338 5 "3 
V it, perſons, re capable. of being 
* ected members of a coxporation. 
85 20 24235 Al 71111 Page 23. 
Th he mayor whoſe Gee expired the | 
218th of Ofober, which was the 
day for the election of a new mayor, 
adjourned to the igth, and procee- 
ded on the election which com- 


5 on the 18th, and held | 


by the 11 G. 1. En. 2. 
19 Geo. 2. Triſb. 25 
So where the ment was to 


between 8 and g o'clock, inſtead | 

2. as there was no ſurpriſe, it 

was held well, and that the ftatute | 

nn. 27 

mayor 8 

A e co Vie and held 
12 lib : liberty given to inſpect 

a corporation. 130, 

8 orporation caſe, where © a ſummons is 

pm eh 14 

freemen, and when a conviction at 

law is neceſſary. 2 153 

contrary to the charter, but a by- 

Play muſt be ſhewn for that pur- 

information where the charter is 

not purſued, in order to fee, whe- 

order ta judge of its legality. 316 

_ court... ſometimes have made 

14 where a rule unleſs cauſe 

s been for an information. 245 


of to the hours of between 10 and 
Was e and not reſtrictive. 
bis CO WAN £ 64 
101100 20161 845 
Corporation ; caſe, of the, amotion 4 
No uſage can ſu Veet, election made 
e; and the court will grant an 
[ther there is ſuch a by-law,. and in 
.an order to inſpe& the corporation 
win 1 


= Tnfoymarton, and Haudamus. 


— 
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neglects to take the obs within « 


reaſonable time it is a waiver of 


His election. 


Page 2 
Each burgeſs place is a: 


O. 
and to be — — anch plended as 
ſuch. | 9 —_ Ye Goo a 5 463} 257 


By-laws thall be liberal ly conſttued. 
2b a SH WQ 284 
An infant cannot.pxecciſe. an office; i 


fl 
a corporatio . bias 


Proving the payment of 4 gettais fioe 

is evidence to. ſupport a ſuggeſtion 
that the party. wen n pay af ccaſon- 
able fine bod 1483 

See what acts ons by an Jaflltes. 


| fatto are good. 449, 18 
1 | gan oy To 1+. 
La} od 4 00 v 
Summons. D q 


UPS n wat & 10 21 
Where corporate acts are to he done 
not on a charter day by a ſelect 
body, there muſt be a ſummons to 
each member, except thoſe who 
have removed from and ae 
the borou gg. 150 
* where — parties are gone to in- 
habit out of the town, that is a de- 
ſerting, and a ſummons is not ne- 
ceſſary. 3 


Where there is a. proper ſummons and 


notice of meeting to do a corporate 
act, there the act of the majority 
ſball bind the whole, but if they 
meet accidentally, the 3 
agree. 151 
Though the preſiding officer orders all 
the members to be ſummoned ; 
» yet that is not ſufficieut unleſs they 
really are ſo. 10 bog 


See for what offences a member of a 
corporation may be disfranchiſed 
without a previous rer et 
e contra. e 20S 
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278 N 


In ad 
venue the Brett nonſaited, 
and the defendant, in order to re- 


cover Ms coſts purſuant to an act 


of parliament, made an affidavit he 
wud an officer of the revenue; and 
held that was the proper method 
of Rviog it ſuggeſted on the roll; 
þ "if there was Judgment on a verdict 
© the defendatt, the proper 
- icthod 1 be by the judge's 
ecktifeste Page 125 
Coſts 44e given on zar rhstione for 
not going to trial. 159 
Suit on a bond ſtaid on payment of 


principal, intereſt and coſts, and the 


coſts of a ſait in equity relative to 


"the bond and the equity coſts taxed 
by the officer BL R. 116 
Statutes Which give coſts: are to be 
oſtrictiy taxed. 356, 357 
Ses the true rule here an executor to 
pay coſts, and e contra, 204 


formation quo warranto within a 
560 gt dr 247 


any "Covenant. 


3187 20 0K 


In an action of covenant it is not ne- 


\ ceſſaty to aver the plaintiff per- 
formed his cove ants. 343 


i C.ourts. 

Moien 

Judges'of inferior courts may be pu- 
© niſhed for miſbehaviour either by in- 
formation or attachment. 135 

Any dete in the proceedings in an 
inferior court cannot be amended by 
the return, which is not part of the 


record, 305 


2 


ageinſt an officer er e 


Coſts paid for not proſecuting an in- 


a 


| 


Where an inferior court returns its 
Proceeding, no diminution can be 
alledged. Hoe Pape267 

Lord Hardwicke 1255 le has ſeen 
good authority, thyt an action of 
debt might be commenced by ori- 
ginal in B. R. and refuſed to ſet 
aſide an outlawry « on a a ſuggeſtion of 


that fort, 6 
Cultoni. 
See the diſſerence between a cuſtom 
and preſcription. 293 
Coin, 
See Tnditment, 
D 
774 79010 
Damages. 


See Dower. See Ingulty. 
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7 AMAGES laid in the PER 


-aSion, 6 
Where damages given to a perſon. 
ſued for an act done in the execu- 
tion of his office, how they are to 


Court will not ſtrike out a count in a 


declaration after time to plead, 1 

Of filing declarations by the bye, and 
how and in what caſes it may be 
done and e Contra, oY Ts 

Several actions of treſpaſs,” if for the 
ſame thing, may be joined in 7 
declaration. 

Where the defendant takes out a ob 
of a declaration, the ont op 


1 not 
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ration conſidered as the cauſe of 


de ane and recovered. 138 


Declarations, 9 
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e to rules, to the uſe of them 
jrs in truſt for the uſe 
eſt, and firſt ſon of D. 
WhO 1d not be heir.and inheri- 
tor of D. and to the heirs of his 
K. nd, ſq to every other ſon of 

a 8 * in like manner. D. had ſeven 
500 ſons whom the jury found all pa- 
Fgiſts, except the. youngeſt who was 
ar an infant, whether the limitation is 
not void; tor. the uncertainty who 
201 could take in the life-time of D. 
and whether by flat. 11 & 12 . 
3. c. any of the ſaid children 
could take who. were papiſts ; the 
court gave no opinion, but inclined | 
that a papiſt could not take by will, 
for a deviſeę takes by purchaſe. 91 
Deviſe to the firſt and eldeſt ſon not 
eule eir at law to hig father, is a4 31 
9 5 deviſe, to the ſecond nd for,” ms 12 
A general intradudtory | clauſe. j is 1% 
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Will. Nite 14 
Naas words in A vill will not diſ- 
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faid to convey croſs 5 8 or 
not. 297 28 


0 


5 whereby the reverſion of the lands, 
out of which ground rents are re- 
5 paſſed by the deviſe of te- 

ſtator's ground rents. 


wel of an eſtate- tail. 


144 
160 


N abe for want,.of notice. 25 
Hage 242 | f 
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The plaintiff his been alls bed to dif- 
continue after a ſpecial verdict and 
argument on it, and after the court 
have delivered their opinion; but 
it is ye in the court, and 
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Diſrreſs. 

If the out ward Abbr. is open, a party 
diſtraining may juſtify the breaki ng 
the inward door to take a diſteſs, 

„ 


it. , 1201 


9999929 r 


| Where a remainder in 2 or fee 
comes to or deſcends on tenant for 
life, either by his own act ot the 
operation of law, the two eſtates 
are ſo conſolidated, that it ſhould 
ſeem the intermediate contingent 
eſtates are deſtroyed ; or if they do 
open on the contingencies hap- 
pening, they are ſuſpended till that 
time, and the wife of the tenant for 
life with ſuch contingent remainders 
ſhall, have dower. 13 
Damages are given in dower from the 
death of the huſband, and to the, re- 
turn of the writ of enquity, though 
the writ of ſeiſin iſſued a year before, 
but was not executed, | 19 
Where there are two joint-tenants in 
dower, and one dies after judgment 
for damages, and his heir and the 
other joint-tenant bring error, the 
value from the time of the judg- 
ment to the 'affirmange, cannot be 
| | reco- 
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A Baht Hf D Principal Matters. 


1 againſt the ſurviving 
plaintiff in error only, Page 50 


On a writ, of .dower, damages cannot | 


be award by the 16 C. 2. with- 


e eee A Weit of inquiry. 
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Kreta ical 'Perfons i and Matters. 
See We enbens. 
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SM 'Ppobivition: 


f A 13 far the canons bind the 
A) laity. 57, 58 
Fe the authority of the Eccleſiaſtical 

courts in cenſuring for marrying 

without licence and out of canoni- 

cal hours. 58 
. See. the. nature and office of church- 
2 warden, and the power of the vicar 
47 10 veſtries. : 274 
975 giving the ſentence of the Eccle- 


IC)! 137 ˙7 


faſtical court in evidence in matri- 


1 monial affairs. 11 
Sentence in a marriage cauſe conclu- 
498 3 12, 18 


See Title Ebidence. 


Ejettment, 


Where an ejectment is brought by an 
infant, the rule of court is to oblige 
the plaintiff to make a real lefiee 
who may be anſwerable for the 


costs. ale 56 


Where there is an irregularity in the 


proceedings on an ejectment, and 
the party appears and makes defence, 
it is a waiver of it. 109 


4 
A defendant in ejed ment cannot be 


ö 


{ 
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| Whether when a plaintiff has brought 


an ejectment and given notice it. is 
for non-payment of rent, if he can 
afterwards proceed on the title; cer- 
tainly he cannot. Page 108 
See how an cement ſhall be brought 
and ſupported againſt a waſt houſe. 


112 


ſtruck out on the application of 

_ plaintiff, to make him a witneſs. 
102 

if the plaintiff * wants to make deſen- 
dant a witneſs; he may enter a noli 
proſequi againſt him. © 
Service on a meer ſervant not good ſer- 
vice of an ejectment; but if he 
reſides with his family i in the houſe 

It is. 164 
The term in an ejectment cannot be 
exvarged but "y conſent, 165 


ei 1 


a 0 Jin two, one brought a 
writ of error, and held j It ſhould be 
quaſhed with coſts, and that it 
could not be amended, and that if 
the other party would not join, the 
defencants who choſe to bring a 
writ of error muſt proceed by ſum- 
mons and ſeverance. 135, 136 
Writ of error cannot be brought after 
20 years; how this matter muſt be 
ſhewn and taken advantage of. 
49 35 
A writ of error is properly a commiſ- 
fion to examine errors in any judg- 
ment given by an inferior court. 346 
Statute of limitation muſt be pleaded 
to a writ of error as well as to an 


original action. 340 
It 
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record, we defendant. muff: give a 
rule to tianſeribe, and if he will not 

the defendant may 

vArit of error Page 3 ST 
Writ of error on an 1 
ſaantto'the: 1 
held if the t is affirmed the 
plaintiff in Error ſhall - 4h Doty” 'the 


coſts and meſne profits. 374 
Writ of error amended by the 5 G. 1. 


194 
It is not nevalſirſ# the Ch. J. B. R. 
ſhould ſign the 8 on a Writ 


oferroe2 55 hho 344] 
* 28 * TEETER * tk 1 
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In an action of Hebt for an eſcape on 

nil debet pleaded, the 1 09 muſt 
ce cal. Ws? 7 3 10 
doe 


Insa neg ligen recaption is a 
plea ſde the ſheriff, but not in 

eee eee y bod iger 
If wiheriff or gaoler mates a priſoner 


Mis turnteey; it is a voluntary 


Fe. If the ſtatute of the 8 gw. 
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* Ekates Case : 


Deviſe of a remainder to A. for life 
and his heifs mite, with ſeveral 
remainders over; this held clearly 


an eſtate- tal. r 8 161 

* 5 wb: * "2 | N P- 1 55 
| -Gvidence, 

xd acts Yo Sees 

See Vantrupt See Ejewent. 
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w. fe not 1000 evidence to baſtardize | 


her child; 2215 in what Cale the 


'+ ceſffity 


g — is in force in Trelmd. 
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RO ARE i nm Sag g 
How: 15 a feme covert muynbe an 
evidence amohg poor perſunn 
baſtardize ber is. ew danch way tony 
een of the mother given in 
evidence to ba ſtardige her ãſſuem 
Wife. not in point: oi law a ſuſtiont 
ſole evidence to baſtardine het iflue, 
for ſhe is no evidente to prove the 
want of acceſs in her huſhund : but 
after that is proved, ſhe maibe an 
evidence from the neceſſſiy of the 
bs, as to the father of theichild. 
en 48 gung ven he 
In an aQion againſt the hundred, the 
_ Perſon robbed is admitted an evi- 
' dence no further than is warranted 
by the neceſſity of the thing. 83 
In caſes of violence committed by the 
huſband againſt the wife, ſhe her- 
ſelf may be evidence from the ne- 
of the thing. 83 
Woinam ſotcibly marti fried may be evi- 
| *dence againſt the raviſſer. 83 
Parol evidence not admitted of the 
pourport of written evidence, with- 
Out ſhewing it was loſt. * 304 
The expence of ſalvage given in evi- 
dence, on an action on a E of 
*inſurance. 304 
. a ſpecial damage only; laid, 
plaintiff may give in evidenee any 
Fr within the conſe of action. 


f.. Wi 254 304 
Special contra muſt be PIR as 


laid,” geg 


| Where the record of a cotivificwimay 


or may not be Siven in 3 
312 
that Eb uss 


** 
+. 


Lord Hardwicke an 


too ſtrict in the rule laid down in 
the caſe of The King v. Whiting, 
and the objection any went to the 


% "Iv S 5 9 
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mother's credit. 
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tent witneſs to p 
ot it otherwiſe> in caſe of an 

officer that gives one in confequence 
, of intereſt. attat 14 359 
Wert a ſpeeial damage only is laid 
in the declaration, the plain- 
tiff may give in evidence any da- 
mage within the cauſe of action. 
i - 335 | 304 N 


4 


The eramination of a witneſs 


The- duplicate of the juſtices diſ- 
charge, not evidence of any fact 
Which is the foundation of their 
juriſdiction. Mit 186 
Lord Hardwicke lays it down as a 
principle, that a record of a convic- 
tion in a criminal cauſe cannot be 

given in a civil cauſe. 312 
But upon an iſſue whether certain 
notes were forged or not, whieh 
were proved by A. B. though he 
would not allow his conviction for 
forging other notes to be given in 
evidence, yet he allowed the forged 


« «ii. 36. PEO PF 


notes to be produced, and given 
in evidence. 312 


Sentence of the eccleſiaſtical court, 
coneluſive evidence where given to 
the point in iſſue. 12 
Extommunication. 
Where an act of parliament ſays a 


F 4 1 ks | AP = 
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1 


Where the day of payment is paſt, 
the penalty of a bond is the ſum 
due at law, but where the day of 
payment is not come, the ſum in 
condition is the debt, and the ex- 

5 R 
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excommunication is neceſſary. 

A fignificaut of an exeommumnication 
for not appearing to a libel in the 
ſpirĩtual court in a cauſe for ſub- 
ſtractiom of tithes, and other eccle- 
ſiaſtical duties, held good, but had 
it been in the disjunctive it would 


have been otherwiſe. 314 
Executoꝛy Devilſe. 


What thall be conftrued an executory 
deviſe, and what a remainder. 258 


not 
Ggncd ſhall not be read. 306 
wane 3 >. 7 1 5 Execution. ; 
. - Eyfdence. | A court of law may ſet aũde an exe- 
4 


cution i; contrary to the parties 
agreement, but if the perſon againſt 
whom it is taken out, inſiſts on 
ſome equitable -circumſtances, the 
courts of law will not interfere. - 53 
Bank- notes cannot be taken in execu- 
Whatever may be aſſigned or granted 
may be taken on an execution. 53 
the 
72 


Execution ſhall not ſtay during 
term, if there be 2 rent. 


Executoꝛ. 


Where an executor ſhall cover aſſets 
by pleading the penalty of a bond 
to be due, and Where he ſhall only 
cover aſſets to amount of the ſum 
in the condition. 219 


ecutor 


man ſhall be excommunicated 19ſ½ 
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10 pleading heſe bonds. 160 11 225 
Executor þgought; a writ. error, an 

g the judgment affirmed, a eld 
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105 See Cozpozation. 
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Courts will go great lenghts in the 
conſtructiog f Words to ſupport 
the party's right, eſpecially after | 

Verdict, a ſtrong W een 

The word immediately is of a vague 
Genification, and not ſufficient to 
ſhew that money ſtruck out of the 


hand of, Hu. and immediately 
taken up in his preſence, conſti- 


-oghatestheaffence- robbery. i, Oy! 
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b< ige. FE 10212 Jo 117 #5: N 
* nale between a f. 
Na. and An extent. 0. 103 
Oo a, ffeni facias the cheriff cannot 
1 deliver the goods, but, muſt. ſell 
them, otherwiſe on an extent, Weg 
properly relates to land. 103, 1 
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ben, a, private uſurpation on a 
N 18 bo, be remedied. 231 
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PMMue and Cry. 
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See An Attion on Statute. 
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none, A Ky vaties fr frm. the 1177 
9 1/1579 01 N 14 ege 36 7 
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Things neceſſary. to be ſet out in an 
indictment for not repairing the 
highway. 105 

Indictment for robbery, a ſpecial ver- 

diet and facts found 54 did not 


amount to robbery, but di Ito. grand 
ni NOT aud held © the”. 1 9 
ſhould be tried again C. grand 


oy and could'not be ned 
on the indictment for robbery. 115 
Allieweot, 15 pt repairing... hom 
Counts in an indietment cannot be 
. ſtruck out, though 0 may in an 
4 information. 8 gk 203 
0 man indicted at common "law for 
having ſtamps in his cuſtody Capa- 
ble of making the impreſſion o 
© ſeepters on half guineas, With a 
| Intention to. make the i peſo, jon, 
. Ban in- 
ix . tention to utter it, no a; act was 
_ laid or proved, only the 1 8 
having them in bis cuſtody, he was 
found guilty, and Lord pants 


| held the bare having theſe things! in 
his cuſtody was not unlawful, unleſs 
made ſo by ſtatute; the other three. 
judges were of a contrary opinion, 
.370 
Im⸗ 


vs and he was pilloried. 


X 


"memos — — epwed ap 


a — — 2 


e che Rrincipal Matters 


= = 
* N 6 Wi , © 4 * * ” 
0 3 


3 Impzi immeut. 
41/4 £2554 rr 


Falſe ES. rp lie againſt 


againſt the officer 
ed by. the proceſs. 
Page 66, 68 


e e 


21 189 1014 __ 


bee Aide award a proceſs they 
"have not a power to grant, and the 


party is arreſted, falſe impriſon- 
ment lies ß we 


15 Beſs 5 5d of width 4: 


517 * WR 50 


201 


10% fei _ 8 Infaucp. 


Ab infap s not bound by his conſent 


p to bring a writ of error. 104 
0 In lang cannot exerciſe an office in 


190 0 r poration, : ian he TT 8 


21 1 viade: ; 


Criminal. 


„ 


1135 


Ibtopiltion. Kaub küartänto and 


; Inforidion lies "for exerciſing the 
office of maſter of the coopers 


comp pany. 106 
Ooſts for not going to trial given in 
informations. 2 159 


Croat againſt a juſtice of peace for 
N conbicking a perſon unheard, and 


ER him to the houſe of cor- 


rection. = 
M againſt judges of an infe- 
Tior court for miſbehaviour. 135 
Information granted to try the truth 
of a Teturn to a mandamus. 184 
B. N. (generally ſpeaking) will not 
grant an information where there 
© 1s a civil ſuit depending, except 
5 the offence appears very clearly. 
241 


arreſting a perſon 
et aſide for irregu- 


0 000 ourt Has s JuriſdiQtion of the 


e Judge and of- 


{ 


| | An information quo warrants is With- 


in the ſtat, 4 & 5WE& M. and 
coſts given for not going” to trial 
within the year. Page 247 
Whether counts can de ſtruck out of 
an information filed by Attorney 
General. Inomgh yt 5 209 


Court of B. R. will nat- ack an in- 


formation on private uſurpation of 


franchiſes, but the proper remedy 
is to apply to WO Tag General. 


201 

Inmates. - 
Who ſhall be conſtrued houſe: keepers 
and who inmates.” N 


2 
: 


Inquiry, wii of, | 


Where the jury are- 40 4038s dale 


as part of their charge, a writ of 
enquiry will not lie on their neg- 
lecting to do ſo; but where it is 
collateral, and the jury only enquires 
as an inqueſt of office, there after 
verdict the defect may be me. 


by a writ'of enquiry,” 139 7 
A writ of enquiry ſhould purſue t 
declaration, and be between the 
ſame parties, but if not it is amenda- 
able on payment of coſts. 191 


2 olntenant. 


One jointenant may indi another for 
forcible entry, and may be reſtored 
by writ of reſtitutionv. 174 


Ireland. 


B. R. in England cannot iſſue a writ 
to the ſheriffs of Feland, but in 


Error 


* — WOE. A 


h 
1 
{4 
; 
| 
1 
' 


5 = 


or B. C. to iſſue fuch writ. Pare | 
ne "$38 1&3 50, * 


We — 21 * Ki . 
Kr * * 

See the difference between an imma- 

terial and informal iſſue. 341 


Where two iffW&#jvined and a verdict 
only on one of them, it is a mifstrial 

And the jiidgment may be arreſted, 

and a'venire fucias de novo awarded, 
if error brought the judgment muſt 
be arreſted. | "Mn 


Judgment, 


ANY Yan 8 70 8 Fl 


1 uy be cali where legen 
may be given for one of the parties 
cantrary to the verdict; as where 
rde de L pleads ſuch a plea as 
in effect acknowledges the demand, 
there though there ſhould be a ver- 
dict for defendant, judgment fall 
be for the plaintiff, or the”) jodgh of 
Ni prins may refuſe to try it. 

Where there are two diſtinct "6A 


ments, one at common law, and | 


the other by ſtatate, one may be | 
affirmed and the other reverſed on 
a writ of error. © 50 
Where a jd e aud no ſurprile, 
it ſhall not be ſet aſide on an affida- 
vit of a matter relative to the me- 
fats which might have deen pleaded. 


; 
Where they may be entred after the 


s death. 158 
The rule does not hold in „ 


ſuits. 183 
Where the condition of a bond was 


and/'Fudfcial Procen | 


e money — to 1 

F Al a future day, and tbe — 
by virtue of u Warrumt of ianornicy 

entered judgment and te dut 

execution -before the Uny; the wort 


would not ſet afide the ju 5 
„ Cards + 12991 QU 8.740 55rt h 


dut did the  Sxctution.” 1 


| L By 13 S 2 
E r . met 7 
 TASICE at Nut 
See how ſpec juries are to be firick. 
nns 12 no xg8 
4 +% F a. wink [XS ws Proxy l 
N e end 


E Vuflltotten. 
5 S Mace r. 2 
Jolie under 


of univer- 
ſity of Oxford-beld- ill, and where 


thoſe who might juſtify join with 
thoſe who have not a good juſtifi- 


cation, it is bad as to all. 62 


An officer (the mayor of 'a totyn) 
cannot juſtify iki ga —— anck 


may be ſtruck again. 230 
ae juſtify taking a joint diſtteſs 
for two ſeparate rents. 245 
188 1 cps 
M I” 1813 
„ , Miro 

Pandamus, 
TION» 2 7 17 mY 225 ö . 
| Is not a writ ex debito lame bat vs 


formerly granted to 2 fai- 
lute of juſtice, or for the exxtutiom 
of the common la or ſotne ſtatute, 
or the King's charter, and not to 
aſſert a private right, or where the 


parties may have an afſize. 99 


It is ſtill difcretionary, and not granted 
where ' the diſpute depending is 
about the right, or where another 

perſon, and not the perſon demand- 
ing it, ſeems to have the equitable 
right, 99 

| : Granted 


e Page 130 


"u#abdawu;.: there. is a verdict for | 
. 718 a8bingf,. damages ſhould be | 


there has been no legal one for 


Two Mandamuſes . granted for the 
| fame election: 179 | 
writs. of mandamus, and 
viſitors of colleges. 212 
Several inſtances Where B. R. grants 
a mandamus to inferior Juriſdictions, 

— 1 nnn 215 
And where the return to a mandamus 
is bad, tho' the writ be bad too, 
dt it hall be quaſhed, and the 
Court will not grant a Peeemptory 
GRABS. +! 59 2.817 
A:mandamus.never - gos to .compel an 
,-inferigr een to execute his office. 
ten 13 | 218 
Ine os 10 compel an officer 
to execute his office though he is 
ſubject to a penalty for neglecting 
it. 01 
In doubtful caſes the court ſhould 
grant a mandamus that it may de- 
termine the 3 on the return. 
155 261 

Whees the return to a mandamus 
cannot be traverſed by 9 Ann. 


2 does not concern a private 


:orightgs B. R. Will grant an infor- 
—— — try the truth of the re- 
turn on contradictory affidavits of 
— e bens . alle. | 184 


Mein on:! 


nde \-Barrlages. 


The. 0 of the ſpiritual court, 
A8 to-clandefive marriages. 57 


Gama, 0 1 — 
oha grayerſe to a return of | 


1, 3 = > ty « ' in d : v7 'y 147 | 


iet to elect a. mayor though 


many year s. 178 


WMemozandum. 


Memorandum ſhould be of the day 


on which the writ is returnable, 
| ; T0 44h 


Iz 10 
PR 


Diſnoſmey.. _— n 75 


See how the miiſnolmer in 12 name 


and ſirname alt be Ne 286 


110710 hd» 9 


Nodkanter. nn 


fit 


8 E E the proc ngs on a noctan- 


ter, and the nature of that action, 
and when the n 18 entitled 


to N. 2 295 t Löt ity Shanks 


27} #7 328 rt a of 40 2 rn 
510 8 Hon! 28 eb *a 4 5446 
1130 9 1 
4 oy 10 Dath. | | 
ee proof by oath. Wi 
STIL. > pore e 6370 
P 
Parliament. 
See Pꝛivilege. F 
Pauber. 


T was = doubted, "whether de- 
fendant could be admitted a pau- 
per, but it is now ſettled he may. 


2211, 233 


6 Pay- 


— 


woc bas n kr en Indians ICÞ 5 2 
ei 1 0 vd! "hy 
dalflobnelo 351 100 a4 355 | 

2 8 | 7884715 

Hi. pete te pad 10 

-» joint bang, and y hat evidence ſup- 
oc a pl 92 Page. 134 


7 
$8531 


bazdlod yd obidido 0 1 
od yd Dad Be 20 


as oa dd Perim re.. 


53%} 9103 40 Ses Witneſs 5 


C F, 


i e185qgp ob, Ji no 
One witnels; t Very. a cir- 
yd 816 not lutficient to con- 


Ns a perſon for Peary; in an an- 


Sens Jon i 2.0 


1 doit Wo Sd: l. 


5 ,wolsd babe HF "ut 
del hel 6 ng. 


dee Action. 


How far the e 0 l give liberty 


21 4 males to plead $9 be lags. 


ae 181 eid o wel 3 


| 


ioc og 52 
low a perfon;t > L* 


neu Of 5 


408 | 


Ajdint h 
act bas 


8 
Pay hon pleaded t 2 


5 Sic of 2a; * 


uh ne 125 bf PP 
boch e e 

10 admits 0 4 ml 
10 pyler. ac — | 


ett the huſband. 101 
Court, will Ile not allow pA heh to 
| . 13mend his plea,where plaintiff has 
19 oſt; his trial.: Fete Os livi 7] 


3 
262 


181 bat 


nd 2 


ah, of | 


Where Not guilty is a a, good. Dien 


to aſſumpfit. 


173 


A Perſon cannot either plead or reply 


two matters that go to the whole, but 


if one has, tw 
together a compleat — he may 
to plead. them ſeverally. 269 
A ecovery! in one action i is 88 to ano- 
ther action, except Wherg what 


orig recovered i in the firſt action is a 


| 


i I 


| 


b 


„ lament. is intitled to .privile 


] 


ife not allowed to plead ſeparately\ | 


g excuſes which ab | 


. though it is EL th 888 


the reſt ſhall be conkidered as ſor- 


pluſage. - 344 
| "ance. | 4 
nere cee ant 


0 5 ſettled o or Rr Mo. 


| tg FRY et e 
Privilege of 1 after a diſſo- 


e ol nen argen 
Of privilege of am bafſa balladry e ; 
. againſt wel. mA Ny 


i 


Wee 


It Was determined. "uy 
againſt one, that a 


92 
to be be free from arreſts, Ver, wg 


* rando & redeundo'to; if, and Hom 
Parliament, and may vi 45 out 
+, vrit of privilege, or eie . arreſted 
<1 within the time of privilege, apply 
to the court out of which the writ 
iſſued to be diſcharged. 38 10 41 
13 alſo in the fame how- Ke 'fame 
rules (-utatis mutandis) ate appli- | 
cable to witneſſes and ſuitors,” 751d. 


All walvers of e muſt” be in 
writing. „ 
No waiver of rivilege can Litend to 
the perſon, bat on to theo ower 


0 ſuing. 
Where an Erecütibn, or 1 
Hardwicke thinks, any writ is re- 
larly iſſued againſt a perſon who 


does not appear to have privilege, 
the ſheriff cannot excuſe himſelf 
from executing the writ by by ſaying 
be was ſtopped by privilege - bur 
.  hould make a return to | he Writ. 
348 
By 


ee eee Matters. 


| 5 8 
Halibitt employed 
Malk 8 privile 


FHF ere. 


300 * * it 
A 28 * 8 e | 
aeg k 1— 50 Dt 
Pros | 


The at t 4 copy of | of 
eclarati * 
N 1 Sie 20 300 


”"—— 


* 
* - * 
rer 4. ak. 


1 
lib & 10 See e Ex. thes. 


Kladde för faltig hs udiuftra- 


den for le acies de- 

a e bp 8 FP 185 

J. f hes bo pe We is confi- 
97 N 2 
uf & 45 


4 


as. an aRot” t Ming for * Hl 


TRASMM £25 
3294 
7h OTF bits Wund Jifferent Bom | 
* that, Alt "A cage d, „ 4 Ebnfultation ſhall 
„nge ie” A 293 * 
See 6. e Wee Af granting Fröhi. 
14K ons! before und frer {efitehce. | 
You ; 6 Fr 20. eon: 317 
Dirpages a are recovetable on an attach- 
meht ur rohibirion for proceed- 
ing alter the prohibftion, and not 


— 


* ? a by the commencement of the | 
2 Ui S* infetior . 3 17 
In, it in prohibition, though a con- 

3 | 


tation is granted for part, yet the 
an 50 ing is entitled to coſts. 2. From 


151 time by TE, 9 & 10 . 3. 


AM b ul aþ = 

- 4 

— 31 19 9 is Ar * 1 2 14 3 1 0 
1 - „ 7 P F 


2 Ln y ; 
FP » » ; 7 a | 
Jie 5 -Þ ohibftion ; © 25 
412 2 | , 2 a 1 +* 


Aid 


"the, fied of cinvhs, and how far | | 
Ey, are binding. | | 326 
kn between cations and acts of | 


r ay damages the party may | 


8 


— . 5 _ — 


—_— 


| Of ancient cations, and why and how 
they bind. Page 329 

Of the canons probing clandeſtine 
marriage. 

Hoi far a ſtatute, nflifting 4 e 
on an eccleſiaſtiegal offehee, takes 
away the ſpiritual JoriſdiRion./« 337 


in a ſuit in prohibition, by huſband 


and wife does not abate by the 
death of huſband; Where the ſen- 
tence below! ig wrong on the face 
of it, or if it ſo appears, the 
court has n6 jurifdidioh, it is nt 


neceſſary to verify the*fu eſtion b 
aftidavit, #15 192 nov: 3 362 


The court B. R. will not grant a pro- 


hibition unleſs the modus which Is 


ſuggeſted, was 2 below. 357 


1163 E 99G 


. Purchaſe: 


HY 912009 81 15} aol 


4 Ts che El Ke A Mtb is 
not heir at law to A. his father 
temaäifder to Wald, Se. bs 
- who are not heirs at thaw to A. a 
god defetipt nion of the ſeconid (bf, 
and he ſhall take by purchaſe 
Ken og nave lberty 0 0 12 
ard tis plea, and t lu bod 
and iffuable plea; oft ayenent of 
coſts, 7 taking. Hort notict of 
trial. oli zt 55 
A perſon in enft6dy 6h n à efititinal 
proſecution in B. N. may oh app 
cation to the court be charged on a 
civil action or an attachment out of 


"© of 


chancery. EY 3 70 P 
auge 1 
R 101 DIGI 0113 4 &. 
(73 E199JA5MT1 c al 
Rerognizhice: 


„r 17 
= . . 24.9 F. 


/ECOGNIZANCE Fequired) of 
huſband on wife's fwearitg 
peace againſt him. 1 

Where 


Parliament. 328 | 


E 4 a9” 


5 4 wo? 


Be 


7 5 175 


2& 
2 + % \ 
* 


Kent of bibs e | 
>. * . 0 
roma” Zeri ait eh e 


e A Wb ey 8. 
ky n 


. 


355 Us 0 ame ee T; 2 
Lt 2 0. 
ee Nemdttdsks. 9285 


o 


85 
Croſs ———— cannot. be cents, 


but by expre 
implication, © W er 


fegen ed rds LE con- 
it WE 1525 ay be croſs re- 
A * «PER 


© of 10 ebooi; 
ent 90005 dg 
— all ite een 


K 
be ge or rept; 
ot if a Ny an, exprels, promale, 


an indebitatus aſſump) i 
KO there was an 5 
d. 


"the Wife for 2 houſe, h 

not a demiſe, and that een 
neruit may be brought. . . 282 
Aion of ent 


%. 
2 


Rent Leif 2. 


In an action of gebt 8 rent on a co- 


venant in a*leafe, if the defendant 
ps eviction, he mol ſhow. t how, 


171 


| In replevin the omiffion ol — the 


*arrears of rent due, and the value 
of the diſtreſs purſuant to the ſta- 
tate of 17 C. 2. c. 7. cannot be 


ty ee d ct J. N 1 


ent. with 
ithat is 


Br A 5 . 


* 


* 


2 


$5.11 | 
expired for wh 
1 - = | 


WT n Zance. ſhall daſchar- | 
wr) by: * | 


the re- | 


| 


s or nec eſſary I 
ere it 1s hw | 


22 | 


„ 


Wesel = aw N . 
N are Rot N 3 rep plevin) 
| that a demiſe pt, wh . 


for a year, to 
year, was c En pes Me i a * 


for a year; . 
the jr, 19 7 nd the cans ie the 
5 . v hat was Hüſtrgia- | 
edle Ne, 3 e, 1395 
an acid of CHO for rent, de- 
_ fendant Pleads, that before the rent 
became doe, 2 ig 2d the 
premilles * to. w. nt. of 
e leflor who 115 ec rent; and 
be bad. 9. Why. 343 
In replevin one. avow a joint 


diſtreſs for ſeveral rents, but ſhould 


 ſhew for which, revs, the,,giftre 
e Ae > 2067 tb 


* | 


* 
, 
2 


. 1 | Replevins, 
| On a retorn. Na. awarded, 
party deſiring to have the. c Th 7 
goods returned muſt ſhew them to 
the ſheriff, and it is a good return 
be did not. | 121 
Debt on a replev in bond conditioned 
to appear in the county court, and 
then and there proſecute with ect. 


The defendant. remoyed the Ag ng 


Into B. R. and was , nonſut 
Held the condition bro F. 321029837 
m. 2. the ſheriff on granting 
af, e replevin,, was to take a bond 
5 for the return, and if on a ret arno 
© "babendo, the cattle were returned 
to be eloigned, the avowant then 
was to have a yxit to have tet averia 
of the pledges, and if on that writ 
2 nibil is returned, the avgwant 
5 „may have a * cire. facias to. ann 
1 K tot averia of the ſheriff, ut 


4 if, he PUSH. 5 e Sen by 


N N Ch 
b ©? SS . 
- 42 . p FR. 


— 


ä 3 —— —  — —Ü— — 1 


— VA — _ 


8 | e Beaeipar? Mi 


7 


| de 196; 2. be moſt abide by it, 
- {An 998 Wt r to this. Page 3 52 


1 1 . 
th, ee 10990) 
| tot S 1645 


wr 43% 


Re tie. 


Ne 


c 7 bed hoe & ſuch a n. 
112 


Wh 
1 1 5 a cnc ion, and if 
"Falſe an aQion * bebe the ſhe- | 


24 4 


2 e zal Mee 112 
e in "exccixion. 255 
DS 

INF | Refftutlon 


= 


38 406 


| See Se EU is given on an 


indictment for a forcible entry. 
74 
| Robbery, 
The definiion of it. 113 
Oi Scandal. 


"OW the words are to be laid, 
and what is a material variance 
between the words laid and proved 


305 
Nor wcetiiry to charge the words | 
to be falſe 340 | 
Seſſons. 


Seffions cannot Rt any matter 
without N adjourning the 
court alſo. 80 


Seſſions muſt make a direct and final 


judgment themſelves. 81 


| 


| 


| 


| ; 


Seffions. proceeding on indiments as 
a court of record at common law, 
muſt make formal and regular con- 
tinuances, but need not when they 
proceed in making orders on a 


power given emeby ſtatute, Page 
81 


Order of ſettlement quaſhed for un- 
certainty. 100 
Order of ſeſſions for diſcharging ap- 
prentice muſt ſet out the appear- 
ance of the maſter, 101 
Seſſions having determined wrong, ex- 
ceptions offered againſt their judg- 
ment. | 169 


Ships. 


How far owners of hips are e liable for 
default of the maſters at common 
law. 85, 194 

Owners of ſhips are liable for the 
goods on account of the freight,” 
though robbed of them. And or 
Jefanlt of the maſter, _ 

Maſter liable for the ſervant only when 
he acts in execution of an autho- 
rity given by the maſter. 87 

An action doth not lie againſt a man 
as owner, but as he hath the bepe- 
fit of the freight ; for when there 
are ſeveral owners, and one diſſents 
from the voyage, he ſhall not be 
liable afterwards for a miſcarriage, 
Ge. 90 


Statute. 
See Cozpozation. 


«a * 
* * 


N 
3 


Where an act of parliament only gives 
a remedy to the party grieved, it 
| ſhall not be conſidered as a penal ſta- 
tute. 412 


Sto 


19 


A Pad bl MP Abel alf . 


1 _ | 2 rr bas 305655 ole offs 1 to Sins} wy dino inf POS 
3 ni de ns 21 a9 amtiguzeb rat fes wil. malt 
ei 9968s If an: 1 Trove. 


.enorl Mott bas mort a "AP 
Tromrgfor goods ſtolem from the A bond that S097 Fill not follow 


223 tots aten, not bis trade vs ills of morta- 
* market obert; but in his tity, or any certiin place, held good. 
:oſraphzeq 1 evidence | > d 2noiÞs s 


; the —— 715 Wen thete 18 ,$00- 
-1;vecreNoltedwonds ; and Lord Hard- i cerned ia vg my a 
EEE iwdactoals: though | ſidered 2 
23 r |- :-: therowifers; te 
all it wude fair | ligence and fraud of the ates 86 
batraiſadidnyv — would: hold the K f is not any bar to the action — 
| 3& plaihtif1to:ſigilproofjicthertheſe | the maſter or owner, that the com- 
2 t Bocds molen, and modity put; pp . N . rohibited 
de he not being able to prove that was | to be exported e laws of the 
nonſuite. Page 349 country e eee 88 
* the owner of the goods knew or In order to chatge the cg H, the 
: hed reafonalileqaatifſs to ſuſpect they | ſbip, it ig neceſſay 49, ſhę m gither 
nn din deiliriigetliiverc-: |- that the ſhip was @ trading for 
; Nitutlon, ugk@3be PR the! e bite, or — J . 
thief to conviction. | 5 on agreement between 
„Wie dle climgew:ihe ptbpurty f [> the goods andthe aſter 1 8 5 
2 * qr ods bas boron 50 O wiſe the owner is net liable for the 
if owt azownd | þavignater's fault TP 2 
— 2 og on Hed conididouwg = | odmatters ſhould be charged in the 
20S Y O 1309 lau id 2d) oa | declaration, but if they f deer 
ö > 20 evtl 7 ach to' gi ad ojẽẽC 9 for the pl aintiff, , 
| dos Sender. — (Hen will :prefume- ſuch a caſe. rde 
g | ö Ein in g 30% Nic 1 . 
F paying W into court on Jo 304045 g, D N 3 
u tender, and whether it can XY 95 5 an: "oe Sti eicl 
be ſtopt to ſatisfy defendant's coſts 2 6 ge Traveeſs.. p<} con 
IIB - #06 on t 63 3n betend d 
A matter not ſpecially {et forth, but 
lei adv GOUAATRAT Fi neceſſatily Woe in a plea may 
S0 Time. * Ide traverſed. | 257 
See Statute. dee Cozpozation. 11 may trverſe a matter of 
. indu Ni 257 
There can regularly be no fraction in a | Either the matter _ fact or the con- 
day, and 1 the proceedings | ſequence in law may be traverſed. 
da were: ot aſida whereat the The latter is gheuſva method, but 
ons ppiacipal ſurrendered on the day of | Lord Horduncke thinks the former 
288 W 205 che better one. 487 


IA naverſt muſſ i in the 
ns 5 worde of the plea picaded, or it 


om wy 


AP — Tan Wal Marrers. 


E Oy purſue the ſenſe of | 

them, Page 290 || 

3061 : 
00. 26:03?649751470 8 l 
wollo! 700 A 
_ «anom lo elles ell eit 
bog bid. os a” N 2k © 4 
We ſeveral actions of woſpaſs are 


8 ie 
* — as * 


* 


un.! . 


the ſole benefit and behoof of 
fix daughters, Ge. is an uſe in 


the truſteesgcahd;1thettegal eſtate is 
in them and their heirs. Page 


2612 407903 mot ebobg 1019249 9 
1 Fes an eſtate is de viſed to/4ruftces 


' on. ſeveral truſts and1they care! all 
Wd "7" void by ad ofi — 


dag the! ſame deſendant | here the dogiitefinut Re in the 
en Reuſe! the bee wil heir at law; btovhere ſomo are 
— Flatwuff te join them; void and others 'nat; ot Mheie ſome 
Hes dean of die . ate contingent, there tho(legal eſtate 
N en d Yo Duri bu an 6 137 remains ia the: truſters during ithe 
Naisys * oc 29 786 9145 522 22 1: (| contirivante-of the deb e nd 
00 odd 38d) omwo ve e | the ptoſita bel to the: at 
agile ta i Gerdis. lau, ain — [3 —— - fog 
ad: to ewes! 2: 271 1 r ne olds good 30 oil gp 
Sn -itistion Reco trial the cer- IIS Donwtnon 
al: tiflcite br report vf the judge, as to nA 2 cl to nwo 387 H 
610 Matter Are at the! li: 1 netten bar 
23} 35 condlafive. 0 233 Ses Prohibition An "GetfefiaFfical 
Finding eogtery to the opinion off +51u531019 Perus chunt 
0 We” of law or not uon 01 3 
2 A cps lab verdict, when the, | e _— tythes ix! Abt 


Gurt *doubrs' of a point of | 
chats and directe in, "is 4 -fMicient 
cCuſe for a new trist, except where 
"The judge was clearly miftaken in 
pom of law, or where it appears 
"wh record, that it is immpoffible 


the party applying for a new trial 
| he pay — bus. Bt on account of = 


-2 ;controverted, and the difpaze is 
between two ecclefiaſtical perſons, 


re the ſpiritual court examines 
into the right of the Rr, or the 
_y of the anode. 


" 4 
10 11493 07 tod get 
as , 


huis bad pleading 1 26 | — mM * { 1801151 0 
Verdict n jury's receiving 776615755 7121244 04 Kof! 
Fo af Boi produced at the trial, from | Garfance. 
7 Us. 5 2 "840 | | 
n bolg wry Ven £2 $1159390 | Kang What material. 
J2 8 12 2 7 E | 477 £ 1 393 
10 = 2: 4Eraver, an: 20 1 SITIO nie 256 


Les See Stolen ee. 


09 cl 10 1 3 reti 
152415 Sh. — | 211 i: 1 95 abe 


- 


22 tors: 5 Tru and at. 


2202701 301 72 


\-Deviſe to A. and B. and their 15 0 to 
hold to them to the uſe of them 


. 
| | Veme changed in an cen . 


Aenue n as 7 uy 
16 35 210 
Venue changed 2 aivattarney. 285 


I Uenue 


Land their Beits, in traſt to and for 


a wg why" ſhall not go, Miter 
* 


” RS ‚ a Teo non. 


rr 


"AT Ty of the Fri 


— 


(Ts Ve 


2 
59 * 


. Ys 
F Fage 135 


Tour an 80 of debt gui tam, on a ſta- 
tute, the venue changed, but not 


on a ſpecialty; 165 


"HARE. jv EI attor- 


s into the county 
| where B. 3 . 5 222 


285 
12: | 
Gerdi. | 


— 


* 4 = 
1 


4 


J 


487 Ft". II 7 þ | 


| Fee ſeveral | inſtances. where: a ſtatute. | 
makes an . "hid, and yet is only 
vordable. 


324. 
, -Tho-rule-is,-if-it is a judicial- a that 
is made void, it muſt be by writ 


à deed makes it void, it muſt be by 
"Mn 325 Þ 


. 4 
en Das - © 
_ 


r 


, 


HAS AS: 
EO No Sade: FS 7 5 * 


Alle. 


. 


-Penue never N but into the (rp 
gte the cauſe of action 9295 


error A alty thing extrinfick to | 


# nels, 


It cane ple 
to revive a 
| tred — 1 — 


tract. n 233 


Qucre. 


e not be 4 45 == 
tion. 9 8 nin; wh P36 
Uſurious agreement how and 


on a lie an averment_ in the 3 6. WH: * 287 
pleading, which muſt neceſſarily be ? 
proved in nder to entitle the party _ TY 
0 it, is aided. 3 | 
| f bean intendment on a ee 3. 
x the jury She Baron and Femme tad 
might nee; found the fact, yet if dence. 
they have Hot-'done it, the' court * | ai 5 Ge. wh 
3 115 1 EFENDANT's bai diſcharged, 
Ho - ſpecial. verdiQts: Lhalli -be:ioons Las he was a material witneſs. 123 
2 and where in matters of ac- Witneſs not attached. 180 
1 Ent the, ut may in weine ort A treſpaſs,” one joined in the fm 
"apply a As. 9229 . gun may be a witneſs, unleſs ſerved 
3 9 - 1ih proceſs. | 264 
4 A 3 * 74 F. 0 Amun 185 an indictment for-. perjury, the 
Gold and Qoidable, perſon to be affected thereby is not 
| a good witneſss. 1 


A. father who carried on a ſuit for 
his daughter, who was an infant, 
- cantvt be à witneſs for ber 202 
One indicted, but not proſecuted, may 
after he is diſcharge ed be a wit- 
' neſs for the other defendants. 303 
In order to attach a witneſs for not 
appearing,” it muſt be ſhewn that 
he was perſonally ſerved with the 
 fubpena, and that his reaſonable 
charges were tendered him, 313 


| How far a perſon who may receive 


a conſequential advantage in the 
* cauſe, or e contra, may be a wit- 


355 


"MYSEVM. | 


BRITANNICVM 


FINIS. 


